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A brief AccouNr of the 
Riſe and Progreſs of the 
Roman Law. 


HE Roman State was at 
F firſt governed ſolely by 
the Authority of Romulus. But 
when the People were increaſed, 
he divided them into thirty Cu- 
riæ, which he conſtantly aſſem- 
bled for the Confirmation of his 
Laws. And this Practice was 
afterwards followed by the Ro- 
man Kings; all whoſe Laws were 
collected by Sextus Papirius, and 
from the Name of their Compi- 
ler called us Papirianum. 

But after the Expulſion of Tar- 
guin, and the Eſtabliſhment of 
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(iy) 
the Republic, the greateſt Part 
of theſe Regal Laws ſoon became 
obſolete, and thoſe which ſtill 
remained in Force related chiet- 
ly to the Prieſthood. And thus 
it happened that the Romans la- 
boured, for many Years, under 
great Incertainty with Reſpect to 
moſt Matters of Law; {a) for 
from the Commencement of the 
Conſular State, to the Time of 
eſtabliſhing the twelve Tables, 
the Romans were not governed 
by any regular Syſtem. 

The twelve Tables were com- 
poſed partly of ſuch Laws, as 
were collected in Greece, and 
partly of ſuch Roman Laws, as 
the Decemviri thought it expe- 
dient to retain, 


But 


(a) The Conſular State was eſtabliſhed in the 
Year L. C. 244, and the Laws of the twelve Ta- 


bles were not perfected till the Year 303. 
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But altho' theſe new collected 
Laws were moſt deſervedly in the 
higheſt Eſteem, yet their Num- 
ber was ſoon found inſufficient 
to extend to all Matters of Con- 
troverſy; their Conciſeneſs was 
often the Occaſion of Obſcurity; 
(6) and their extraordinary Seve- 
rity called aloud for Mitigation. 


To remedy theſe Inconveniences Auer 


it became abſolutely neceſſar 


that Recourſe {ſhould be had to) S. 
the Interpretation, and Deciſions 


of 


(b) By one of theſe Laws, „Si plures erunt 


Rei, tertiis nundinis Partes ſecanto, fi plus minuſue 


ſecuerint, ſe Fraude eſto. Si volent, ult. Tybirem 


peregre venundanto. It there are many Creditors, 
they may cut the Body of their Debtor to Pieces 
on the third Market- day; and may divide it into 
more or fewer Pieces, without being guilty of an 
unlawful Act. But, if the Creditors agree to it, 
they may only tranſport their Debtor beyond the 
Dyer, and fell him to Foreigners. 

It appears from Tully, that the Word Reus was 
indifterently uſed in the old Law, for Debtor or 
Creditor, Complainant, or Defendent. Revs ap- 
pello, non eos modo qui arguuntur, fed omnes quo- 


rum de Re diſputatur ; fic enim olim loguebautur. 
B. 2. de Orat. 


(vi) 

of the Learned, which were ſo 
univerſally approved of, that, al- 

tho' they were unwritten, they 
became a new Species of Law, 

and were called Authoritas Pru- 
dentum, or Fus Civile. About 

the ſame Time there were alſo 
eſtabliſhed certain ſolemn Forms, 

lud cli termed Juris Actiones, by which 
des. the Proceſs in all Courts of Ju- 
dicature was regulated, to the 
Intent that every Man might 
properly purſue his Right. Not 

long after there aroſe another 
Praorian Branch of Law, called the Pre- 
torian Edicts, which, altho' they 
ordinarily expired with the an- 

nual Office of the Prætor, who 
enacted them, and extended no 
farther than his Juriſdiction, were 

yet of great Force and Authori- 

ty. And many of them were ſo 

truly valuable for their Juſtice 
and 
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(vii) 
and Equity, that they have been 
perpetuated, as Laws. 

During the firſt three hundred 
Years of 3 whenever it be- 
came neceſſary to frame any new 
general Law, it could not be o- 
therwiſe eſtabliſhed, than by the 
whole collective Body of the Ro- 
mans aſſembled for that Purpoſe. 


But afterwards, a Plebiſcitum APlebiſci- 


(which was a Decree made by 
the People without the Au 1 
ty of the Senate) was allowed to 
have the Validity and full Force 


of a Law. 


| Theſe were the ſeveral conſti- 
tuent Parts of the Roman Law 
during the free State of the Com- 
monwealth ; but after the Re- 
eſtabliſhment of Monarchy in the 
Perſon of Auguſtus, the Law re- 
ceived. two additional Parts, the 
1n- 


(viii) 
ſmperato- imperial Conſtitutions, and the 
vitutiones, Anſwers of the Lawyers. 
Refona The imperial Conftitutions 
Pruden- ſoon became numerous and con- 
tradictory, but did not undergo 
any Regulation, till the Reign 
of Conſtantine the Great, when 
Gregorius and Hermogenes, two 
Lawyers of Eminence, collected 
and methodized the Conſtitu- 
tions of the Pagan Emperors, 
from Adrian to Diocleſian, in 
two Codes, the one called the 
Ihe Gre Gregorian, and the other the 
3 Hermogenian Code, from the 
ian Codes Names of their Compilers. c 
Another Code was afterwards 
publiſhed by Order of the Em- 
peror Theodofius the younger, 


which 


(c) The Theodoſian Code was firſt publiſhed in 
the Year of Chriſt 438, and is ſtill extant, but of 
the Gregorian, and Hermogenian Codes, there now 
only remain ſome Fragments, which Cujacius has 


placed at the End of the Theodoſian Code. 


( 1x ) 
which contained the Conſtitu- 
tions of the Chriſtian Emperors, 
from the Reign of Conſtantine the 
Great to his own Time. But 
notwithſtanding the Care which 
was taken in compiling theſe 
three Codes, they ſtill wanted 
that Order and Regularity, which 
were neceflary for the well Go- 
vernment of the State. And 
therefore the Emperor Juſtinian, 
in the Year of Chriſt 528, or- 
dered the Compilation of a new 


Code, which was performed, The 7:4: 
and publiſhed the Year follow- . 


ing by 7r:bortan, and other e- 
minent Perions appointed for 
that Purpoſe. 

When this Work was thus ex- 


peditiouſly finiſhed, the Empe- 


ror next extended his Care to 
the Roman Law in general, in 


order to render it both conciſe 
MM | and 
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(Xx) 
and perfect. The Anſwers, and 
other Writings of the antient 
Lawyers, had long ſince acquired 
the Force of a Law, and were 
now ſo numerous as ſcarcely to 
be contained in two thouſand 
Volumes, which rendered a per- 
fect Knowledge of them almoſt 
impracticable. But the better to 
facilitate the Study of the Law, 
ſuch of the antient Opinions, 
and Anſwers of the Lawyers, as 
appeared moſt juſt and equi- 
table, were collected, by Order 
of Juſtinian, and divided into 
fifty Books called Digeffs, or 
Pandects. And that they might 
be more firmly eſtabliſhed, the 
Emperor not only prohibited the 
Uſe of all other Law Books, but 
alſo forbid the Publication of a- 
ny Commentary upon theſe new 


digeſted 


(xi) 
digeſted Laws, under the ſevereſt 
Penalties. | 
It muſt here be obſerved, that 
during the Time of compiling 
the Digeſſs the Emperor thought 
it expedient, for the Benefit of 
Students, that an Abridgment 


ſhould be made of the whole 


Roman Law, which Work wasThe 7% 


performed in Obedience to his 
imperial Commands, and made 
public a Month before the Di- 
geſts, under the Title of InsT1- 
TUTES. 

The Emperor afterwards, up- 
on mature Deliberation, ſuppreſ- 


ſed the firſt Edition of his Code, _ 
and publiſhed a Second, which Co 


he intitled Codex repetite Pre- 
lectionis, having omitted ſeveral 
uſeleſs Laws, and inſerted others, 


which were judged ſerviceable to 


the State, The Juſtinian Law 
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(xii) 

now conſiſted of three Parts, the 
Inſtitutes, the Digeſis, and the 
ſecond Code. But the Emperor, 
after the Publication of the ſe- 
cond Code, continued from Time 
to Time to enact diverſe new Con- 
ſtitutions or Novels, and alſo ſe- 
veral Edicts, which were collect- 
ed after his Deceaſe, and became 
a fourth Part of the Law. x 

The Edicts of Fuſtinian, and 
moſt of his Novels, were origi- 
nally conceived in the Greek 
Tongue; and ſo great was the 
Decline of the Roman Language 
at Conflantinople within forty 
Years after the Death of this 


Emperor, that his Laws in ge- 


neral were no otherwiſe made 
Uſe of than in a Greek Verſion. 
But notwithſtanding this Diſad- 
vantage, they ſtill ſubſiſted in- 
tire till the Publication of the 

(d) Ba- 
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( X11 ) 
{d) Bafilica, by which the Eaff 
was governed till the Diſſolution 
of the ſe) Empire. 
The Laws compiled by Ju- 


flinian were ſtill leſs ſucceſsful 


in the ef, where, even in the 
Life-time of Juſtinian, they 
were not received univerſally; 


and, after the / Lombard Inva- 


ſion, became ſo totally neglect- 


ed, that the Pande&s were loſt 
'till the twelfth Century, when 


they 


(d) The Baſilica conſiſted partly of the Fu/:- 
nian Law, and partly of the Conſtitutions of the 
Emperors, who ſucceeded 7u/tinian. 

This Collection was begun by the Emperor Ba- 
filius, and perfected in the Year of Chriſt 886 by 
his Son and Succeſſor Leo Philoſophus. 

The greateſt Part of the Baſilic Conſtitutions 
have been preſerved, by the Care of Gratian, Her- 
vettus, and Cujacius. But Fabrottus, in the Year 
1644 publiſhed the moſt complete Edition, yet 
extant, with a new Latin Verſion of the Text. 

(e) Conſtantinople was taken by the Turks, and 
a Period was put to the Eaſtern Empire in the 
Year 1453. 

(7) The Lombards, under Alhoinus, entered 
Italy in 569, in the Reign of Fu/tin the Second, 
Succeſſor to Juſtinian. 


| | 
( xiv ) 
they were accidentally recovered 
at Mal, in the Reign of Lo- 
| tharius the Saxon, Emperor of 


the 72/7, But, as if Fortune 
would make Amends for her 
former Severity, they have ſince 
been the Study of the wiſeſt Men, 
and revered as Law, by the po- 
liteſt Nations, 


PRO OE. 
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PROOEMIUM 
DER CoNFIRMATIONE 


INSTITUTIONUM, 


In Nomine Domini noſtri FesU CHRISTI, 


Imperator Cz/ar Flavius Fuſti- 
nianus, Alemanicus, Gothicus, 
Francicus, Germanicus, An- 
ticus, Alanicus, Vandalicus, 
Africanus, Pius, Felix, Incly- 
tus, Victor ac Triumphator, 
ſemper Auguſtus, cupidae LL. 
Juventuti 8. 


De Uſu Armorum et Legum. 


Pr. I Mperatoriam Majeſtatem 
non ſolum Armis decora- 
tam, ſed etiam Legibus oportet 
eſſe armatam: ut utrumque Tem- 
pus, et Bellorum et Pacis rectè 


poſſit 


(2) 


poſſit gubernari: et Princeps Ro- 
manus non ſolum in hoſtilibus 
Praeliis Victor exiſtat, ſed etiam 
per legitimos Tramites Calum- 
niantium iniquitates expellat, 
et fiat tam juris religioſiſſimus, 


quam victis Hoſtibus Triumpha- 
tor magnificus. 


Pr. An Emperor of Rome ought not 


only to become glorious by the Strength of 
his Armies, but ſhould alſo be guarded by 


the Juſtice of his Laus; that in Time of 
Peace, as well as War, his People may be 


ſecured from Dangers, and rightly go- 


verned. For it ſuffices not that a Prince 
becomes a Conqueror in War, unleſs he al- 


fo protects his Kingdom in the Times of 


Peace, by making uſe of every legal Me- 
thod to clear the State from all thoſe Mem- 
bers, whoſe Iniquities are injurious to it. 
Be it the Care therefore of him, upon 
whom Government devolves, to be renown- 
ed for his Laws, as well as his Victories. 


De 


1 
De Bellis et Legibus Fuſdiniani. 


$ I. Quorum utramque viam 
cum ſummis Vigiliis, ſummaque 
Providentia, annuente Deo, per- 


fecimus. Et bellicos quidem ſu- 


dores noſtros barbaricae Gentes 
ſub juga noſtra redactae cognoſ- 
cunt: ct tam Africa, quam aliae 
innumerae Provinciae poſt tan- 
ta Temporum ſpatia, noſtris Vic- 
toriis a cocleſti Numine praeſti- 
tis, iterum Ditioni Romanae, no- 
roque additae imperio proteſ- 
tantur. Omnes vero Populi Le- 
gibus tam a nobis promulgatis, 
quam compoſitis reguntur. 


§1. By our inceſſant Labours, and 
the Aſiſtance of divine Providence, ve 
have acquired the double Fame of a Lau- 
river, and a Conqueror: For Nations 
have proved us in Battle, and ſubmitted 
C Ns 
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to our Yoke, Even Africa, and the other 
Provinces, after ſo long an Interval, are 
again added to our Empire, Yet this 
vaſt People, and our whole Dominions, 
are governed either by Laws enacted by 
ourſelves, or Laws, which, tho framed 


by others, have by our ſovereign Authort- 
ty been better regulated. 


Poſt tanta Temporum.] Africa had then been 
ninety-fve Years in the Poſſeſſion of the Vandals. 
L. 1. Cod. de Off. PP. Af. | 


De Compoſitione Codici, et 


Pandefarunm. 


II. Et cum ſacratiſſimas Con- 
ſtitutiones, antea confuſas, in lu- 
culentam ereximus Conſonan- 
tiam, tunc noſtram extendimus 
Curam ad immenſa veteris Pru- 
dentiae Volumina, et opus deſ- 
peratum, quaſi per medium Pro- 


fundum euntes, coeleſti Favore 
jam adimplevimus. 


$ 2. Ha- 


- 
* 
hs 
7 
Fay 
f 
1 2 
. 


(5) 


C 2. Having ranged the imperial Con- 


fiitutions in a regular Order, and made 


them perfectly to agree with each other, 
we then extended our Care to the nume- 
rous Volumes of the antient Law, and 
have now completed (thro' the Favour of 
Heaven) a Work which was attended with 
the greateſt Dificulties, 


De Tempore, Auctoribus, Fide ei 
Utilitate Compoſitionis Inſtitu- 


HIONUM. 


$ III. Cumque hoc, Deo pro- 
pitio, peractum eſt, Triboniano 
Viro magnifico, Magiſtro, et Ex- 
quaeſtore ſacri Palatii noſtri, et 
Exconſule, nec non Theophilo et 


Dorotheo, viris illuſtribus, et An- 


teceſſoribus (quorum omnium ſo- 
lertiam et circa noſtras juſſiones 
Fidem, jam ex Multis Rerum 
Argumentis accepimus) convo- 

C 2 catis, 
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catis, mandavimus ſpecialiter, ut 
ipſi noſtra Authoritate, noſtriſque 
ſuaſionibus Inſtitutiones compo- 
nerent: ut liceat vobis prima Le- 
gum Cunabula non ab antiquis 
Fabulis diſcere, ſed ab imperiali 
Splendore appetere, et tam Au- 
res, quam Animi veſtri nihil in- 
utile nihilque pcrperam poſitum, 
{ed quod ab ipſis Rerum obtinet 
Argumentis, accipiant. Et quod 
priore Tempore vix poſt quadri- 
ennium prioribus contingebat, 
ut tunc Conſtitutiones Imperato- 
rias legerent, hoc vos a Primor- 
dio ingrediamini, digni tanto 
Honore, tantaque reperti Felici- 
tate, ut et initium vobis et Finis 
Legum Eruditionis a Voce prin- 
cipali procedat. 


§ 3. When this great Undertaking 
Was acc ompliſhed, we ſummoned Triboni- 
| = 
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an, Theophilue, aud Dorotheus, Men of 
kuown Learning and tried Fidelity, whom 
we injoined by our Authority to compoſe 
thefe Inſtitutions, by which the Rudiments 
of Law may be more effeftually learned, 
and in which the Student will find every 
Thing, that is immediately applicable to 
the Affairs of Life, and nothing that is 
uſelejs, or impertinent to the Subject. 
And whereas it was formerly neceſſary 
for all Students to go thro a Courſe of 
Study at leaſt for the Space of four Years, 
preparatory to their reading the Conſtitu- 
tions, they may now ( having been thought 
worthy of our princely Care, to which they 
are indebted for the Beginning, and End 
of their Studies) apply themſelves imme- 
diately to the imperial Ordinances. = 


Divifio Inſtitutionum. | 


$TV. Igitur poſt Libros quin- 
quaginta Digeſtarum, ſeu Pan- 
dectarum, 


68) 

dectarum, in quibus omne jus 
antiquum collectum eſt, quod 
per eundem Virum excelſum Tri- 
bonianum, nec non cacteros Vi- 
ros illuſtres et facundiſſimos con- 
fecimus; in quatuor Libros eaſ- 
dem Inſtitutiones partiri juſſimus, 
cum ſint totius legitimae Scien- 
tiae prima Elementa. 


§ 4. When we had, by the Aſſiſtance 
of Tribonian, and other illuſtrious Per- 
ſons, digeſted the whole antient Law into 
fifty Books, called Digeſts, or Pandects, 
it was our Pleaſure, that the Inſtitutes 
ſhould be divided into four Books, in as 
much as they are the very Elements of the 


Law. 


Quid in Inſtitutionibus con- 
tneatur. 


| V. In quibus breviter expo- 
ſitum eft, et quod antea obtine- 
bat, 


(9) 


bat, et quod poſtea Deſuetudine 
inumbratum, 1mperiali Remedio 
illuminatum eſt. 


$ 5. In theſe Inſtitutes the Laws are 
briefly ſet forth, which formerly obtained, 
and thoſe alſo, which for a Time have 
lain dormant, but are now revived by our 
imperial Care. 


Ex quibus Libris compoſitae ſunt 
Inſtitutiones, atque earum Re- 
cognitio, et Con fir matio. 


$ VI. Quas ex omnibus anti- 
quorum Inſtitutionibus, et prae- 


cipue ex Commentarus Caii no- 
ſtri, tam Inſtitutionum, quam 
Rerum quotidianarum, aliiſque 
multis commentariis compolitas, 
cum tres viri Prudentes praedic- 
ti Nobis obtulerunt, et legimus, 
et recognovimus, et pleniſſimum 

noſtra- 
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(10 
noſtrarum Conſtitutionum Ro- 
bur eis accommodavimus. 


8 6. Theſe Inſtitutes were compiled by 
Tribonian, Theophilus, and Dorotheus, 
from all the Inſtitutes of the antient Law, 

, but chiefly from the Inſtitutes and other 
Writings of Caius. 

When they were finiſhed, and preſented 
to us, we read, and diligently examined 
them, and have now, in Teſtimony of our 
Approbation, given them a Conſtitutional 
Authority. 


Adbortatio ad Studium Faris. 


$ VII. Summa itaque Ope, et 
alacri Studio has Leges noſtras 
accipite, et Voſmetipſos fic eru- 
ditos oftendite, ut ſpes vos pul- 
cherrima foveat, toto legitimo 
Opere perfecto, poſſe etiam no- 
ſtram 


( 11 ) 
ſtram Rempublicam in Partibus 
ejus vobis credendis gubernari. 
: D, Cn. xi Calendas Dec. D. 
Juſtiniano pp. A. III. Cof. 


| P. 7, Receive therefore our Laws, and 
fo profit by them, that when the Courſe of = 
your Studies is fimſhed, ye may with Rea- 
ſon expett to bear a Share in the Govern- 
ment, and be enabled to execute thoſe 
Offices, which are committed to your 
Charge, 
Given at Conſtantinople the eleventh 
Day before the Calends of December, 
in the third Conſulſhip of the Em- 


peror Juſtinian, always Auguſt, 


F CAA ABES> +1 7, 


OS OI” en ST as, OO Oe] 
—_— — as, W 8 Ren IT . ̃ Ä ONT 201 
1 - e 8 D — OR OW. r : SITY * n n 
„„ e . Oe PET OR as ts 
1 2 . 


IS 
— — 8 — ——B—————— — A. * * — n 
> — r — — 3 4 RS” = - - --S- —=— = "= — =” x E n 


Fd 
by 
* 
8 
5 
x 
4,87 
* 


4 


INSTITUTIONUM, 


e 


ELEMENT OR UM, 
D. FUSTINIANITI 


LIEER FPR ue. 


De JusrITIA et JURE. 


Tir: . 


Definitio Fuſtitiae. 


Uſtitia eſt conſtans, et per- 
petua Voluntas Jus ſuum 
cuique tribuendi. 


Pr. 


Pr. Juſtice is the conſtant, and perpe- 
tual Defire of giving to oy one that, 
which is due to him. 


D 2 Defi- 


( 14 ) 
Definitio Furiſprudentiae. 
F I. Juriſprudentia eſt divi- 


narum, atque humanarum Rerum 
Notitia, juſti atque injuſti Sci- 
entia. 


§ 1. Juriſprudence is the Knowledge 
of Things divine, and human, and the 
exact Diſcernment of what is juſt, and 


unjuſt, 
De Turis Methodo. 


F II. His igitur generaliter cog- 
nitis, et incipientibus nobis ex- 
ponere Jura Populi Romani, ita 
videntur poſſe tradi commodiſſi- 
me, Si primo levi ac ſimplici via, 
poſt deinde diligentiſſima atque 
exactiſſima Interpretatione ſingu- 
la tradantur. Alioquin, ſi ſta- 
tim ab initio rudem adhuc et in- 

EY firmum 
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( 15) 

firmum Animum ſtudioſi, Mul- 
titudine, aut varietate Rerum o- 
neravimus, duorum alterum, aut 
Deſertorem ſtudiorum efficiemus, 
aut cum magno Labore, ſaepe 
etiam cum Diffidentia (quae ple- 
rumque juvenes avertit) ſerius ad 
id perducemus, ad quod, leviore 
via ductus, ſine magno Labore, 
et ſine ulla Diffidentia, maturius 
perduci potuiſſet. 


§ 2. It ſeems right to begin our Inſti- 
tutes in the moſt plain, and ſimple Man- 
ner, tho afterwards we intend to treat 
every Particular with the utmoſt Exatt- 
neſs. For if, at firſt, we over-load the 
Mind of the Student with a Variety of 
Things, we may cauſe him either wholly to 
abandon his Studies, or bring him late, 
thro' a Series of Labours, to that Knows- 


ledge, which he might otherwiſe have at- 


tained with Eaſe, and Expedition. 


Juris 
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| Juris Praecepta. 
III. Juris Praecepta ſunt 


haec : honeſte vivere, alterum 
non laedere, ſuum cuique tri- 
buere. 


§ 3. The Precepts of the Law are theſe: 
to live honeſtly, not to hurt any Man, 
and to give to every one thut, which is 


his Due. 


Diviſio Furis in publicum et 


Hhrivatiui. 


$ IV. Hujus ſtudii duae ſunt 
Poſitiones, Publicum et Priva- 
tum. Publicum jus eft, quod 
ad ftatum Rei Romanae ſpectat. 
Privatum, quod ad ſingulorum 
utilitatem pertinet. Dicendum 
eſt igitur de jure privato, quod 
tripertitum eſt: Collectum eſt 

enim 


2 
enim ex naturalibus Praeceptis, 
aut Gentium, aut Civilibus. 


$ 4. The Law ts divided into Public 
and Private, Public Law regards the 
State of the Commonwealth, But Pri- 
vate Law, of which we ſhall here treat, 
concerns the Intereſt of every particular 
Perſon, and is collected either from natu- 
ral Precepts, the Law of Nations, or the 
Civil Law. 


De Jure naturali, Gentium, 
et Civili. 


TiTvLvus II. 


De Jure natural. 


Pr. J US naturale eſt, quod Na- 
tura omnia Animalia do- 

cuit. Nam jus iſtud non hu- 
mani Generis proprium eſt, ſed 
ommum 
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omnium Animalium, quae in 
Coelo, quae in Terra, quae in 
Mari naſcuntur. Hinc deſcendit 
Maris atque Foeminae Conjunc- 
tio, quam Nos Matrimonium ap- 
pellamus: Hinc Liberorum Pro- 
creatio, hinc Educatio. Vide- 
mus etenim caetera quoque Ani- 
malia iſtius juris Peritia cenſeri. 


Pr. The Law of Nature is not a Law 
to Man only, but hkewiſe to all other Ant- 
mals, whether they are born on the Earth, 
in the Air, or in the Waters. From hence 
proceeds the Conjunction of Male and Fe- 
male, which we among our own Species 
tile Matrimony. From hence ariſes the 
Procreation of Children, and our Care in 
bringing them up. We percetve alſo that 
the reſt of the Animal Creation are actu- 
ated by this Law. 


Diiſtinctio 
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Diſtinctio Juris Gentium et Ci- 
vilis, a Definitione et Etymo- 
log ia. 

Fl. Jus autem civile a Jure 
Gentium diſtinguitur, quod om- 
nes Populi, qui Legibus, et mo- 
ribus reguntur, partim ſuo pro- 
Prio, partim commun omnium 
hominum jure utuntur. Nam 
quod quiſque Populus ipſe {bi 
Jus conſtituit, 1d-ipftus proprium 
Civitatis eſt, vocaturque jus ci- 
vile, quaſi jus proprium ipſius 
Civitatis. Quod vero naturalis 
Ratio inter Homines conſtituit, 
id apud omnes Populos peraeque 
cuſtoditur, vocaturque jus Gen- 
tium, quaſi quo jure omnes Gen- 
tes utantur. Et Populus itaque 
Romanus, partim ſuo proprio, 
partim communi omnium Ho- 
minum jure utitur. Quae ſin- 
5 E gula 


(20 
gula qualia ſint, ſuis Locis pro- 
ponemus. 


$ 1. The Civil Law is diſtinguiſhed 

from the Law of Nations in that every 
. Community uſes partly it's own particular 
Laws, and partly the general Laws, which 
are common to all Mankind, That Law 
which a People enacts for the Government 
of itſelf, is called the Civil Law of that 


People. But that Law, which natural 


Reaſon appoints for all Mankind, is cal- 
led the Law of Nations, becauſe all Na- 
tions make uſe of it, The People of Rome 
are governed partly by their own Laus, 


and partly by the Laws, which are common 
to all Men, 


Ab Appellatione et Effeftibus. 


$ IT. Sed jus quidem civile ex 
unaquaque Civitate appellatur, 
veluti Athenienſium: Nam ft 


quis 
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quis velit Solonis vel Draconis Le- 


ges appellare jus civile Athenien- 
ſium, non erraverit. Sic enim 
et jus, quo Populus Romanus u- 
titur, jus civile Romanorum ap- 
pellamus, vel jus Quiritum, quo 
Quirites utuntur; Romani enim 
Quirites a Quirino appellantur. 


Sed quoties non addimus nomen, 


cujus ſit Civitatis, noſtrum jus 
ſignificamus: ficuti cum Poetam 
dicimus nec addimus Nomen, 
ſubauditur apud Graecos egregius 
Homerus, apud Nos Virgilius. 
Jus autem Gentium omni huma- 
no Generi commune eſt. Nam 
Uſu exigente, et humanis Neceſ- 
ſitatibus, Gentes humanae jura 
quaedam ſibi conſtituerunt: Bel- 
la etenim orta ſunt, et Captivi- 
tates ſecutae, et Servitutes, quae 
ſunt natural: juri contrariae. Ju. 
re enim naturali omnes Homines 


E 2 ab 
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ab initio Liberi naſcebantur. Et 
ex hoc jure Gentium omnes pene 
Contractus introducti ſunt, ut 
Emptio, et Venditio, Locatio 
Conductio, Societas, Depoſitum, 
Multuum, et ali innumerabiles. 


$ 2. The Civil Law takes it's Denomi- 
nation from that City in which it is efta- 
bliſhed. It would therefore not be erro- 
neous to call the Laws of Solon, and Dra- 
co, the Civil Laws of Athens. And thus 
the Law, which the Roman People make 
wſe of, is ſtiled the Civil Law of the Ro- 
mans, or of the Quirites. For the Ro- 
mans are alſo called Quirites from Quiri- 
nus. Whenever we mention the Words 
Civil Law, without Addition, we empha- 
tically denote our own Law. Thus the 
Greeks, when they ſay the Poet, mean 
Homer, and the Romans, Virgil. 
The Law of Nations is common to Man- 
kind in general: And all Nations have 
framed 
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framed Laws thro human Neceſſity ; for 
Wars aroſe, and the Conſequences were 
Captivity, and Seruitude, both which are 
contrary to the Law of Nature ; for by 
that Law all Men are free, By the 


Law of Nations almoſt all Contracts were 
introduced, as Buying, Selling, Letting, 
Hireing, Society, a Depoſit, a Mutuum, 
and others without Number, 


Diviſio Juris civilis in Scriptum 
er non Scriptum; et ſubdiviſio 
juris Scripti. 


{ III. Conſtat autem jus no- 
ſtrum aut ex ſcripto, aut ex non 
ſeripto; ut apud Graecos J, roy 
vt pep Eſyepors 04 futy fy paper. Scriptum 
autem jus eſt Lex, Plebiſcitum, 
ſenatus Conſultum, Principum 
Placita, Magiſtratuum Edicta, 
Reſponſa Prudentum. 


I 3: The 


— 


I WJ -- 
$ 3. The Roman Law 7s divided into 
written and unwritten, The written is 
fixfold, and comprehends the Laws, The 
Plebiſcites, the Decrees of the Senate, the 


Conſtitutions of Princes, the Edits of 


Magiſtrates, and the Anfwers of the Sa- 
ges of the Law. 


Conſtat autem.] The Laws of England are 
alſo divided into written, and unwritten. The 
written Laws conſiſt of the Statutes, which in 
their original Formation are reduced into W ri- 
ting, and confirmed by the King, Lords, and 
Commons. The unwritten Laws include the 
Common Law, and all particular Cuſtoms, and 
are called unwritten, becauſe they had not their 
Origin in Writing, but have acquired their bind- 
ing Force by a long, and immemorial Uſage, 
But it muſt be obſerved that the Common Law, 
altho? it was not originally conceived in Writing, 
and is therefore properly defined to be Lex non 
Scripta, has nevertheleſs all its Monuments and 
Memorials in Writing, by which it is transferred 
with Certainty from one Age to another, and 


without which it would ſoon loſe all Kind of Au- 


thority. 
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De Lege et Plebiſcito. 
$ IV. Lex eſt quam Populus 


Romanus ſenatorio Magiſtratu 
interrogante (veluti Conſule) con- 
ſtituebat. Plebiſcitum eſt, quod 
Plebs plebeio Magiſtratu interro- 
gante (veluti Tribuno) conſtitu- 
ebat. Plebs autem a Populo eo 
differt, quo ſpecies a Genere : 
nam Appellatione Popul: univerſi 
Cives ſignificantur, connumera- 
tis etiam Patriciis et Senatoribus. 
Plebis autem Appellatione, ſine 
Patriciis et Senatoribus, ceteri 
Cives ſignificantur. Sed et Ple- 
biſcita, Lege Hortenſia lata, non 
minus valere, quam Leges coe- 
perunt. 


$ 4. A Law is what the Roman Peo- 
ple enact at the Requeſt of a ſenatorial 
Magiſtrate; as for Inſtance, at the Re- 


gueſe 
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queſt of a Conſul, A Plebiſcite is what 
the Commonalty enact when requeſted by a 
Plebeian Magiſtrate, as by a Tribune; 
The Word Commonalty differs from Peo- 
ple, as a Species from it's Genus, For all 
the Citizens, including Patricians and 
Senators, are comprehended under the 
Term People. The Term Commonalty in- 
cludes all the Citizens except Patricians 
and Senators. The Plebiſcites, by the 
Hortenſian Law, began to have the ſame 
Force, as the Laws themſelves. 


Lege Hortenſia lata,] The Law Hortenſia was 
made by Hortenſius, the Dictator, in the Year 
U.C. 467. But it appears to have been only de- 
creed in Confirmation of the Law Horatia, which 
was enacted in the 304th Year of Rome, when 
Horatius, and Valerius were Conſuls. 


De Senatus-Conſulto. 


$ V. Senatus-conſultum eſt 
quod Senatus jubet atque conſti- 
tuit. Nam cum auctus eſſet Po- 
8 pulus 
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pulus Romanus in eum modum, 
ut difficile eflet in unum eum 
convocari Legis ſanciendae Cau- 
ſa, aequum viſum eſt, Senatum 
vice Populi conſuli. 


4 


§ 5. A ſenatorial Decree is what the 
Senate commands, and appoints. For 
when the People of Rome were increaſed 
to ſuch a Degree, as made it difficult for 
them to aſſemble for the enacting of Laws, 
it feemed but right that the Senate ſhould 
be conſulted inſtead of the whole Body of 
the People, 


Cum auctus eſſet Populus. ] The Senatus-Con- 
ſulta obtained the Force of Laws under the Em- 
peror Tiberius, who, pretending that the Body of 
the People was too numerous to be aſſembled in 
one Place, referred the whole legiſlative Power 
of the Commonalty to the Senate, where all Se- 
natus-Conſulta were made at the Requeſt, and 
under the Authority of the Emperor, and were 
called Senatus-Conſulta ad Orationim Principis. 


F Con- 
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Conftitutiones Principum definitae 
et diviſae. 


$ VI. Sed et quod Princip! 
placuit, Legis habet Vigorem : 
cum Lege Regia, quae de ejus 
imperio lata eſt, Populus ei, et 
in eum omne imperium ſuum et 
Poteſtatem conceſſit. Quodcun- 
que ergo Imperator per Epiſto- 
lam conſtituit, vel cognoſcens de- 
crevit, vel Edicto praecepit, Le- 
gem eſſe conſtat. Haec ſunt, 
quae Conſtitutiones appellantur. 
Plane ex his quaedam ſunt perſo- 
nales, quae nec ad Exemplum 
trahuntur, quoniam non hoc 
Princeps vult. Nam quod alicui 
ob Meritum indulfit, vel fi quam 
Poenam irrogavit, vel ſi cui fine 
Exemplo ſubvenit, Perſonam non 
tranſgreditur. Aliae autem cum 


generales ſint, omnes proculdu- 
bio tenent. 5806. 
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$ 6. The Conſtitution of the Prince has 
the Force of a Law, for the People by a 
Law called Lex Regia made a Conceſſion 
to him of their whole Power. Therefore 
whatſoever the Emperor ordains by Re- 


ſeript, Decree, or Edict, it is a Law. 


Theſe As are called Conſtitutions. Of 
theſe ſome are Perſonal, and are not to be 
made Precedents of. For if the Prince 
hath indulged any particular Man upon 
Account of his Merit, or inflicted any ex- 
traordinary Puniſhment on a Criminal, or 
granted him a Pardon, theſe Acts extend 
not to others in the like Circumſtances, 


Other Conſtitutions are general and un- 
doubtedly bind all People. 


Lege Regia.] The Law Regia was firft enact- 
ed by Romulus, and afterwards revived in the 
Reign of e 


De Jure honorario. 


VII. Praetorum quoque Edic- 
ta non modicam obtinent juris 
F 2 Aucto- 


Iz 


f 630 
Auctoritatem. Hoc etiam jus 
honorarium ſolemus appellare, 
quod qui Honores gerunt, id 
eſt, Magiſtratus, Auctoritatem 
Bui juri dederunt. Propone- 
bant et Ediles curules Edictum 
de quibuſdam Cauſis, quod Edic- 
tum juris honorarii Portio eſt, 


$ 7. The Edicts of the Prators are 
4% of great Authority. Theſe Edifts 
are called the honorary Law, becauſe thoſe, 
who bear Honors in the State, have gi- 
ven them their Sanction. 

The curule Edils alſo, upon certain Oc- 
cafions, publiſhed their Edicts, which be- 
came a Part of the Jus Honorarium, 


De Reſponſis Prudentum, 


$ VIII. Reſponſa Prudentum 
ſunt Sententiae et opiniones eo- 
rum, quibus permiſſum erat de 
Jure 


Fs a, i + Sad ih; n 1 TY te 
FT, a et WY el 8 8 Wy” 2 W El 4 [ a. _ 2 9 A 
Er ...... IIS LIM Ir, IIS 2 C4 


* 
5 
+ 
* 
” 
* 
x 
.F 
1 
Y 
* 
4 
7 EY 


. WAS SEG 


FONG 
Meet < 2 


4 n * A n _ N 
C 1 
2 rener 


N + * 2 
5 2 * . 1 


VCC OI 4 rronde vos 


+ 
N 
* 
. 
4 
? 
1 
* 
7 
* . 


1 


jure reſpondere. Nam antiqui- 


tus conſtitutum erat, ut eſſent, 


qui jura publice interpretaren- 

tur, quibus a Caefare | jus reſpon- 

dendi datum eſt, qui juris- con 
ſulti appellabantur, quorum om- 

nium ſententiae et opiniones eam 

Authoritatem tenebant, ut Judi- 

ci recedere a Reſponſis eorum 

non liceret, ut eſt conſtitutum. 


$ 8. The Anſwers of the Lawyers are 
the Opinions of thoſe, who were authori- 
fed to give their Anſwers concerning Mat- 
ters of Law. For antiently Perſons were 
appointed to 1 nterpret the Law, and were 
licenſed by Caeſar for that Purpoſe. They 
were called Juris-conſulti, and their Opi- 
nions obtained ſi great an Authority, that 
it was not in the Power of a a Judge to 
recede from them. 


Reſponſa Prudentum. ] All thoſe whoſe parti- 
cular Application, and Ability, had: rendered 
them learned | in the Law, undertook to give An- 

ſwers 
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ſwers to ſuch Queſtions, as were propoſed to them. 


But theſe Anſwers were of no Weight in the 
Time of the Republic, nor even under Auguſtus, 
who impowered the Lawyers to give their Opi- 
nions by a general Commiſſion, which did not 
procure them any great Authority, But their 
Opinions afterwards grew into conſiderable Cre- 
dit in the Reign of Tiberius, who prohibited any 
Perſon from preſuming to give an Opinion in 
Matters of Law, without a ſpecial Licence. But 
ſtill the Anſwers of the Lawyers had not the Force 
of Laws; for Tiberius, in his Licences, laid not 
any Injunction upon his Judges to regard theſe 
Anſwers. It is therefore highly probable, that 
the Anſwers of the Lawyers were firſt conſider- 
ed, as Law, under Valentinian the Third, be- 
cauſe he confirmed the Writings of Gaius, Ulpian, 
Paul, Papinian, and others nominally, and for- 
bad the Judges to ſwerve from the Opinions of 
theſe Lawyers in Points of Law. And becauſe 
many Inconveniences aroſe from the various dif- 
ferent Opinions which even theſe Lawyers gave 
upon the ſame Queſtion, the Emperor ordained, 
that the Judges ſhould be governed by a Majority, 
and that, in Caſe of an Equality, they ſhould fol- 
low the Opinion of thoſe to whom Papinian ad- 
hered. IL. Unica. Cod. Theod. De. R, Pradentum, 


De Jure non [cripto. 


$. IX. Sine ſcripto jus venit, 
quod uſus approbavit. Nam di- 
uturni Mores, Conſenſu utentium 


comprobati, Legem _— 
9. The 
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§ 9. The unwritten Law is that, which 


Uſage has approved. For Cuſtoms eſta- 
bliſhed by the Conſent of thoſe, who uſe 
them, obtain the Force of a Law. 


Ratio ſuperioris Diviſions, 


FX. Et non ineleganter in du- 
as ſpecies jus civile diſtributum 
eſſe videtur. Nam Origo ejus 
ab inſtitutis duarum Civitatum, 
Athenarum ſcilicet, et Lacedae- 
moniorum, fluxiſſe videtur. In 
his enim Civitatibus ita agi ſoli- 
tum erat, ut Lacedaemonii qui- 
dem magis ca, quae pro Legibus 


obſervarent, Memoriae manda- 


rent: Athenienſes vero ea, quae 
in Legibus ſcripta comprehen- 
diſſent, cuſtodirent. 


8 10, The Divifion of the Law into 
written, and unwritten, ſeems to hape 
taken 


634 | 
taken Riſe from the peculiar Cuſtoms of 


the Athenians, and Lacedemonians. 

For the Lacedemonians truſted to Me- 
mory, for the Preſervati on of their Laws, 
but the Laws of the Athenians were com- 
mitted to Writing. 


Diviſio Juris in immutabilè et 
mutabile. 
$ XI. Sed naturali quidem ju- 


ra, quae apud omnes Gentes pe- 
raeque obſervantur, divina qua- 


dam Providentia conſtituta, ſem- - 


per firma atque immutabilia per- 
manent. Ea vero, quae ipſa 11- 
bi quaeque Civitas conſtituit, ſae- 
pe mutari ſolent, vel tacito Con- 
ſenſu Populi, vel alia poſtea Le- 
ge lata. 


§ 11. The Laws of Nature, which are 
obſerved by all Nations, inaſmuch as they 
are the _ Appointment of Divine Provi- 
| dence, 
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dence, remain conſtantly fixed, and im- 
mutable. But thoſe Laws, which every 
City has enacted for the Government of 
tfelf, ſuffer frequent Changes, either by 
tacit Conſent, or by ſome new Law, con- 
trary to a former, 


De 0bjed? is Juris. 


$ XII. Omne autem jus, quo 
utimur, vel ad Perſonas pertinet, 
vel ad Res, vel ad Actiones. Et 
prius de Perſonis videamus. Nam 
parum eſt jus noſſe, {1 Perſonae, 
quarum cauſa conſtitutum eſt, 
ignorentur. 


§ 12. The Laws, which we make uſe 
of, have Relation either to Perſons, Things, 
or Actions. We muſt therefore firſt treat 
of Perſons. For it would be to little Pur- 
poſe to. aim at Knowledge in the Law, 
while we are ignorant of Perſons, on 
G whoſe 


636 
whoſe ſole Account the Law was conſti- 
tuted. 


De jure Perſonarum. 


Tirion III. 


Prima Diviſio Perſonarum. 


Pr. 


Umma itaque Diviſio de 
jure Perſonarum haec 
eſt; quod omnes Homines, aut 
liberi ſunt, aut ſervi. 


Pr. According to the general Diviſion 


of Perſons, all Men are either free, or 
Slaves. 


Homines, aut Liberi ſunt, aut Servi.] Tenure 
in Villenage was formerly a common "Tenure in 
England, and thoſe, who held by it, were called 
Villains, from the Word Villa, a Farm. They 


were obliged to perform the moſt ſervile Offices, 


and their Condition did not differ from that of 
Slaves; for both they and their Children were the 
abſolute Property of their Lords, who might leaſe 


them 
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them out to others for Years, or for Life, or make 
an abſolute Sale of them. 

Of Villains, there were two Sorts, viz. Vil- 
lains regardant to a Manor, and Villains in Greoj;. 

Villains regardant, or Glebae adſeriptitii, were 
bound to their Lord as Members belonging, and 
annexed to the Manor of which their Lord was 
the Owner. Villains in Groſs were ſuch as were 
not appendant to any Manor, or Lands, but be- 
longed ſolely to the Perſon of their Lord, and his 
Heirs. And note, a Villain might become a Vil- 
lain in Groſs by Preſcription, by being granted 
away, or by Confeſſion. 

Tenures in Villenage were not frequent in the 
Reign of Queen Elizabeth, but were wholly ta- 
ken away in the 12th Year of King Charles the 
Second, when all Tenures were turned into free, 
and common Socage, by an Act of Parliament; 
ſo that the Diviſion of Perſons into Liberi and 
Servi is not now applicable to Engliſhmen, who 
are all free, 

It muſt not be omitted, that Neceſſity has o- 
bliged the Engliſb to permit Slavery in the Plan- 


tations, but it {till remains a Point not fully de- 


cided, whether a Negro brought into England, 
where Slaves are not neceſſary, ſhall continue to 
be a Slave. It was ſaid by Holt, Chief Juſtice, 
that as ſoon as a Negro comes into England, he is 
free. Salk, 666. And much might be advanced 
in Support of this Opinion. See 5. Mod. 186. 


Definitio Libertatis. 


$I. Et Libertas quidem (ex 
qua etiam liberi vocantur) eſt na- 
| 86 2 turalis 
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turalis Facultas ejus, quod cui- 
que facere libet, niſi ſi quid vi, 


aut jure prohibetur. 


§ 1. Liberty, or Freedom, from which 
we are denominated free, is that natural 
Power, which we have acting, as we 
pleaſe, if not hindered by Force, or by the 


Law. 


Definitio Servitutis. 


$ II. Servitus autem eſt Con- 
ſtitutio Juris Gentium, qua quis 


Domino alieno contra N aturam 
ſubjicitur. 


$ 2. Slavery is that by which one Man 
is made ſubjeft to another, according to 


the Law of Nations, tho' contrary to na- 
tural Right. 


Servi 


( 39 ) 
Servi et Mancipii Etymologia. 


$ III. Servi autem ex eo ap- 
pellati ſunt, quod Imperatores 
captivos vendere, ac per hoc ſer- 
vare, nec occidere ſolent; qui 
etiam Mancipia dicti ſunt, eo 
quod ab hoſtibus manu capiun- 
tur. 


§ 3. Slaves are denominated Servi, from 
the Verb Servare to preſerve. For it is 
the Practice of our Generals to ſell their 
Captives, being accuſtomed to preſerve, and 
not to deſiroy them. Slaves are alſo cal- 
led Mancipia (a manu capere) in that 
they are taken by the Hand of the Enemy, 


Imperatores Captivos.] At this Day, Priſoners 
taken in War between Chriſtian Princes are not 
ſold, or even forced to work, but remain *till 
they are either exchanged, or ranſomed. Priſo- 
ners are alſo treated with the ſame Lenity by Ma- 
hometan Princes, when they are at War among 
themſelves. Molloy de jure mar. 419. 


ribs 
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Quits modis ſervi conflituuntur. 


$ IV. Servi autem aut naſcun- 
tur, aut frunt, Naſcuntur ex An- 
cillis noſtris. Fiunt aut jure 
Gentium, id eſt, ex Captivitate: 
aut jure civili, cum Liber Homo, 
major viginti annis, ad Pretium 
participandum ſeſe venundari 


paſſus eſt. 


§ 4. Slaves are either born ſuch, or 
become fo. They are born Slaves, when 
they are the Children of Bondwomen. And 
they become Slaves, either by the Law of 
Nations, that is, by Captivity, or by the 
Civil Law, which happens, when a free 
Perſon, above the Age of twenty, ſuffers 
himſelf to be ſold for the Sake of ſharing 
the Price given for him. 


Naſcuntur ex Ancillis. ] In the Roman Law, 
Partus ſequitur Ventrem, is a general Maxim, 
which holds as well where a Free-man takes a 
VBond-woman to Wife, as where a Vond⸗man _ 

a Free- 


* 
# 
1 
x 
0 
* 
Fl 
07 
V 
1 4 
be * 
25 
. 
* 
* 
* 
=; Fl 
p 3 
© 
i 


Sf 
5 
Fg 
* 
Fg 
*. 
2 
1 
V 
* 
24 
bl 
4 £1 
2 
6 2 
1 
* 
* 
7 
4 
3 
= 
5 


(C427) 


d Free-woman to Wife. Foz in the firſt Caſe the 


Iſſue is Bond, and in the other Free; hoth which 
Caſcs are contrary to the Law of England. Coke, 
S. 1. 123. Lex Angliae nunquam Matris, ſed 


ſemper Patris Conditionem imitari Partum judi— 


cat, Forteſcue de Laud. LL. Anglia. 


Cum Liber Homo.] Altho' abſolute Slavery is 
now diſuſed in Europe (except when it is inflicted 
upon Criminals, as a Puniſhment, or upon Turks, 
when they are Priſoners in Roman Catholic Coun- 
tries) yet a Species of Servitude is allowed among 
us, which is juſtifiable. Thus an Apprentice is 
bound for a certain Time, and for particular Pur- 
poſes ; and Men of full Age may alſo, by Con- 
tract, bind themſelves for a Maintenance either 
for Years, or for Life. But ſuch a Contract made 
by the Anceſtor, is merely Perſonal, and can by 
no Means oblige his Poſterity. It muſt be added, 
that a Perſon bound to another for a Term, does 
not labour under any Civil Incapacity, but is in- 
titled to all the legal Privileges of other Men, and, 
in this, his Condition is widely different from that 
of an abſolute Slave, which will hereafter be more 
fully explained, 


De Liberorum et Servori mn: 


Divifione. 


$ V. In Servorum Conditione 
nulla eſt Difterentia ; in Liberis 
autem multac. Aut enim ſunt 

ingenui, aut libertini. 
| S$ 5. in 
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§ 5. In the Condition of Slaves thert 
7s no Diverſity; but among ſuch, as are 
free, there are many. Thus jome are In- 
genui, others Libertini. 


In liberis autem. ] Perſons in Great Britain are 
Ciſtinguiſhed after the following Manner : 

The Nobility, ſtrictly taken, is what makes up 
the Peerage of Great Britain, and conſiſts of 
Lords Spiritual and "Temporal, who have a Seat, 
and Vote in Parliament, and are divided into five 
Ranks, or Degrees, viz. Duke, Marquis, Earl, 
Viſcount, and Baron. All who are not Peers of 
the Kingdom, or Biſhops, come under the gene- 
ral Name of Commoners, who may be diſtin- 
guiſhed into two Claſſes. The firſt comprehends 
the Gentry of all Denominations, whether Baro- 
nets, Knights, Eſquires, or Gentlemen. Baro- 
nets and. Knights are made by Creation, The 
Honor of Baronet is hereditary, and deſcends to 
the male Iſſue. That of a Knight-Batchelor is 
only Perfonal, and dies with the Perſon upon 
whom the Honor is conferred. The Titles of 
Eſquire, and Gentleman, are acquired either 
Birth, by Profeſſion, or by certain Offices, which 
ennoble thoſe, who have ſerved in them, and their 
Deſcendents. Under the other Claſs may be com- 
prehended the Yeomanry, or Freeholders, who 
have Lands or Tenements of their own to the 
Value of at leaſt forty Shillings a Year; alſo all 
Citizens, Tradeſmen, and Day- Labourers. 


De 
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De INGENUI1S. 
Tiru tun IV. 


De ingenui Definitione. 


Ngenuus eſt is, qui ſtatim, 
ut natus eſt, liber eſt ; 


Pr. 


ive ex duobus ingenuis Matri- 


monio editus eſt, five ex liber- 
tinis duobus, five ex altero In- 
genuo. Sed et ſi quis ex Matre 
naſcitur libera, Patre vero Servo, 
ingenuus nihilominus naſcitur, 
quemadmodum qui ex Matre li- 
bera, et incerto Patre natus eſt, 
quoniam vulgo conceptus eſt. 
Sufficit autem liberam fuiſſe Ma- 
trem eo Tempore, quo naſcitur, 
licet Ancilla conceperit. Et e 


contrario, ſi libera conceperit, 


deinde Ancilla facta pariat, pla- 
H cuit, 
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cuit, eum, qui naſcitur liberum 
naſci : quia non debet Calamitas 
Matris ei nocere, qui in ventre 
eſt. Ex his illud quaeſitum eſt, 
ſi Ancilla praegnans manumiſſa 
ſit, deinde Ancilla poſtea facta 
pepererit, liberum, an Servum 
pariat? Et Martianus probat, li- 
berum naſci. Sufficit enim ei, 
qui in utero eſt, liberam Ma- 
trem vel medio Tempore habu- 
iſſe, ut liber naſcatur: Quod et 
verum eſt. 15 


Pr. Ingenuus denotes a Perſon, who ts 
Free at the Inſtant of his Birth, by being born 
in Matrimony of Parents, who are both 
Ingenui, or both Libertini, or of Parents, 
who differ in Condition, the one being In- 
genuus, and the other a Libertine. When 
the Mother is free, altho' the Father is a 
Slave, or even unknown, yet is the Child 
Ingenuus, And when the Mother ts free 

at 
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at the Time of the Birth of her Infant, 


altho* ſhe was a Bond-woman when ſhe 
concerved it, yet ſuch Infant will be In- 
genuus. Alſo rf a Woman, who was free 
at the Time of Conception, is afterwards 
reduced to Slavery and delivered of a Child, 
her Iſſue is, notwithflanding this, free- 
born; for the Misfortune of the Mother 
ought by no Means to prejudice her In- 


fant. It has been a Queſtion, whether 


the Child of a Woman, who 1s made free 
during Pregnancy, but becomes Bond be- 


fore Delivery, would be free born? Mar- 


tianus proves, that the Child of ſuch Mo- 
man would be free. For in his Opinion, 
it is ſufficient, if the Mother hath been 


free at any Time between Conception, and 


Delivery; and this Opinion is flrictly true. 


Ex Matre libera, et incerto Patre.] The Max- 


im of the Civil Law, by which the Iſſue is ſaid 


to follow the Condition of the Mother, appears 
in full Force from the Inſtance given in the Text, 


But in England the Iſſue follows the Condition of 


the Father, and therefore, if a Pilleine talieth a 
Free-woman to Wife, and then have Iſſue between 
them, the Iſſues ſhall be Pilleins. But if a Niefe 

H 2 taketh 
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talieth a Free-man to her Pusband, their Jſſue ſhall 
be free. Litt. Lib. 2. 8. 187. But even with 


us the baſe Iſſue of a Villain and a Free-woman, 
or of a Villain and a Niefe, would have been free, 


altho' their Iſſue in lawful Matrimony would have 
been bond. For a Baſtard, in Judgment of the 


Law of England, is feigned to be Nullius Filius, 
and thus being diſabled from following the Condi- 
tion of his Father, he is preſumed by our Law, 
which is always favourable to Liberty, to be free 


born. 


De Servitute et Manumiſſione 
Fai. 


$ I. Cum autem ingenuus a- 
liquis natus fat, non officit ei in 
Servitute fuiſſe, et poſtea manu- 
miſſum eſſe. Saepiſſime enim 
conſtitutum eſt, Natalibus non 
officere Manumiſſionem. 


8 1. Ihen any one is by Birth Ingenu- 
us, it will not injure him to have been in 
Servitude, and to have been afterwards 
manumitted. For there are diverſe Con- 


flitutions by which it is enacted, that Ma- 


numiſſion ſhall not prejudice free Birth. 
Saepiſ- 


„ 


Saepiſſime enim. ] For if Manumiſſion was per- 
mitted to operate, the Perſon manumitted muſt 
become a Libertine, which would be injurious to 
a Man, who was free by Birth, and manumitted 
thro' Ignorance, and Miſtake. J. C. 7. T. 16. 
de lib. Cauſa. IL. 21. P. 1. D. de Capt. et Poſtl. 


De LIBERTINIS. 


. 


Definitio et Origo Libertinorum, 
et Manumiſſionis. 


Pr. Ibertini ſunt, qui ex juſ- 
ta Servitute manumiſſi 

ſunt. Manumiſſio autem eſt 
Datio Libertatis. Nam quam- 
diu quis in Servitute eſt, manui 
et Poteſtati ſuppoſitus eſt, et ma- 
numiſſus liberatur a Domini Po- 
teſtate. Quae Res a jure Gen- 
tium Originem ſumpſit: utpote 
cum jure naturali omnes liberi 
naſcerentur, nec eflet nota Ma- 
numiſſio, 
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numiſſio, cum ſervitus eſſet in- 
cognita. Sed poſtquam jure 
Gentium Servitus ingenuitatem 
invaſit, ſecutum eſt Beneficium 
Manumiſſionis. Et cum uno 
communi Nomine omnes Ho- 
mines appellarentur, jure Gen- 
tium tria Hominum Genera eſſe 
coeperunt: Liberi, et his con- 
trarium, Servi, et tertium Genus, 
libertini, qui deſierant eſſe Servi. 


Pr. Libertini are thoſe, who have been 
manumitted from juſt Servitude, Manu- 
miſſion implies the giving of Liberty; for 


whoever is in Servitude is ſulject to the 


Hand, and Power of another; but who- 
ever is manumitted is free from both. 
Manumi ſſion took it's Riſe from the 
Law of Nations; for all Men by the Law 
of Nature are born in Freedom, nor was 
Manumi ſſion heared of, whileſt Servitude 
was unknown, But when Ser vitude, un- 


der 
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der Sanction of the Law of Nations, in- 


vaded Liberty, the Benefit of Manumiſſion 
became then a Conſequence. For all Men 
at firſt were denominated by one common 
Appellation, till by the Law of Nations 
they began to be divided into three Claſſes, 
viz. into Liberi, or thoſe, who are born 
free; into Servi, or thoſe, who are in Sla- 
very; and into Libertini, who are ſuch, as 
have ceaſed to be Slaves by having Free- 
dom conferred upon them. 


Quibus Modis manumittatur. 


$ I. Multis autem Modis Ma- 
numiſſio procedit: aut enim ex 
facris Conſtitutionibus in ſacro- 
ſanctis Eccleſiis, aut Vindicta, 
aut inter Amicos, aut per Epiſ- 
tolam, aut per Teſtamentum, 
aut per aliam quamlibet e 
Voluntatem. Sed et aliis modis 
Libertas Servo competere poteſt, 


qui 
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qui tam ex veteribus, quam ex 


noſtris Conſtitutionibus introduc- 
ti ſunt. 


$ 1. Manumiſſion is effeftted by various 
Ways ; either in the Face of the Church 
according to the imperial Conſtitutions, 
or by the Vindicta, or in the Preſence of 
Friends, or by Letter, or by Teſtament, 
or by any other laſt Will. Liberty may 
alſo be properly conferred upon a Slave by 
diverſe other Methods, ſome of which were 
introduced by the Conſtitutions of former 


Emperors, and others by our own. 


Multis autem Modis.] Liberty could antiently 
be conferred, but three Ways: viz. By Teſta- 
ment, by the Cenſus, and by the Vindicta: And 
this is evident from the following Paſſage in Tully : 
Si neque Cenſu, neque Vindifta, neque Teſtamento 
Liber factus eft, non eft Liber, In Top. 

A Man was ſaid to be Liber Cenſu when his 
Name was inſerted in the Cenſor's Roll with the 
Approbation of his Maſter at the public Cenſus. 
But the Method of acquiring Liberty by the Vin- 
dicta was more ſolemn and formal. Por it was 
neceſſary that the Maſter, placing his Hand upon 
the Head of the Slave, ſhould ſay in Preſence of 
the Prœtor, Hunc Hominem liberum eſſe volo, to 


which 


33 


which the Prætor always replied, Dico eum libe- 
rum eſſe More Quiritum. Then the Lictor or 
Serjeant, receiving the Vindicta from the Prætor, 
{truck the new Freedman ſeveral Blows with it 
upon the Head, Face, and Back, after which his 
Name was regiſtered in the Roll of Freedmen, and 
his Head being cloſe ſhaved, a Cap was given 
him, as a Token of Liberty. 

'The various other Forms of manumitting in- 
troduced by the imperial Conſtitutions are almoſt 
all of a public Nature; and even Manumiſſion 
among Friends or by Letter could not be effected 
without the Preſence of five Witneſſes. De Lat. 
Lib. toll. C. 7. T. 6. 

With Reſpect to Villains in England it appears 
from the following Law, enacted by William the 
Conqueror, in what Manner they were antiently 
enfranchiſed. Si quis velit Servum ſuum liberum 
Facere, tradat eum Vice comiti per Manum dex- 
tram in pleno Comitatu, quietum illum clamare de- 
bet a jugo Servitutis ſuae per Manumiſſionem, et 
oftendat ei liberas Vias et Portas, et tradat illi li- 
bera Arma, ſcilicet, Lanceam et Gladium ; deinde 
Liber Homo efficitur. If any Perſon is willing 
«© toenfranchiſe his Slave, let him, with his right 
« Hand, deliver the Slave to the Sheriff in a full 
„County, proclaim him exempt from the Bond 
« of Servitude by Manumiffion, ſhow him open 
Gates, and Ways, and deliver him free Arms, 
« to wit, a Lance, and a Sword; after which he 
© commences a free Man. 

Another Law, made by King Henry the Fir/?, 
gives {till a further Light into this Matter. Q 
Servum ſuum liberat in Ecclefiae, vel Mercato, 
vel Comitatu, vel Hundredo coram Teſiibus, et pa- 
lam faciat, et liberas illi Vias, et Portas conſeribat 
apertas, et Lanceam, et Gladium, vel quae Libe- 
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rorum Arma ſunt in Manibus ei ponat. V. LL. 
Anglo-Saxonicas &c. Wilkins Editore. 

But theſe Ceremonies were diſuſed in England 
by the more modern Practice, and Freedom was 
often conferred by Grants, of which the follow- 
ing is a Precedent, from whence the Reader may 
collect, what Intereſt the Lord had in his Villain 
by obſerving how great an Intereſt is releaſed. 

To all to whom theſe Preſents ſhall come, &c. 
T. L. Lord of the Manor of D. ſendeth greeting. 
II hereas A. B. otherwiſe called our Native, Son 
of C. B. otherwiſe called C. B. our Native, be- 
longing, and appendent to our Manor of D. in 
the County of E. was begotten in Villenage, and 
for ſuch a one was commonly called, held, had, 
and reputed openly, publickly, and privately. 
Know ye, That I the ſaid T. L. for diverſe good, 
and lawful Cauſes me thereunto moving, for me, 
and my Heirs for ever have manumitted, relcaſed, 
and from the Yoke of Servitude, and Villenage 
diſcharged, and by theſe my Letters Patent do ma- 
numit, free, and diſcharge the ſaid J. B. with all 
his Sequels begotten, or to be begotten, with all 
his Goods and Chattels, Lands and Tenements by 
him already bought, or hereafter to be bought 
whatſoever. Know ye alſo that I the ſaid T. L. 
have remiſed, and releaſed, and for me, my Heirs, 
Sc. have quiet clamed, and by this my preſent 
Writing do remit, releaſe, and quiet clame the 
faid A. B. and his Heirs, and all his Sequels, from 
all, and all Manner of Actions real, and perſonal, 
Suits, Quarrels, &c. which againſt the ſaid A. B. 
or any of the Heirs of his Sequels, or any of them, 
I have, or had, or which I, or my Heirs here- 
after might have by reaſon of the Servitude afore- 
ſaid, or for any other Cauſe whatſoever, from the 
Beginning of the World unto the Day of making 
theſe Preſents. So that neither I the ſaid T. L. 


nor 


L 
f 
N 
3 


89) 
nor my Heirs, nor any other by, and for us, or 
in our Names, any Action, Right, Title, Clame, 
Intereſt, or Demand of Villenage or Servitude, by 
the King's Writ, or by any other Means what- 
ſoever againſt the ſaid A. B. or his Sequels begot- 
ten, or to be begotten, or againſt the Goods, Chat- 
tels, Lands and Tenements purchaſed, or hereaf- 
ter to be purchaſed, from henceforth may exaQ, 
clame, or challenge, at any Time hereafter, but 
that we be wholly and for ever thereof debarred 
by theſe Preſents. And 7 the ſaid T. L. and my 
Heirs, the ſaid A. B. with all his Sequels begotten, 
or to be begotten, Freemen, againſt all Men, will 
warrant for ever by theſe Preſents. 
In Witneſs, &c. 


Per aliam quamlibet.] By the Words per aliam 
quamlibet ultimam Voluntatem, are meant Nona- 
tions Mortis Causa, and Codicils. 


Ubi et quando manumitti poteſ. 


8 II. Servi vero a Dominis ſem- 
per manumitti ſolent, adeo ut 
vel in Tranſitu manumittantur; 


veluti cum Praetor, aut Praeſes, 


aut Proconſul, in Balneum, vel 
in Theatrum eant. 


82. Slaves may be manumitted by their 
Maſters at any Time, even whileſt the 
I 2 Præ- 
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Pretor, the Governor of a Province, or 
the Proconſul is going to the Baths, or to 
the Theater, 


De libertinorum Diviſione 


ſublatd, 


$ III, Libertinorum autem ſta- 
tus tripertitus antea fuerat. Nam 
qui manumittebantur, modo ma- 
jorem, et juſtam Libertatem con- 
ſequebantur, et fiebant Cives Ro- 
mani: Modo minorem et Latini 
ex Lege ſunia Norbana fiebant: 
Modo inferiorem, et fiebant ex 
Lege Aelia Sentia Dedititii. 

Sed quoniam dedititiorum qui- 
dem peſſima Conditio, jam ex 
multis Temporibus in Deſuetu- 
dinem abierat; Latinorum vero 
Nomen non frequentabatur: id- 
eoque noſtra Pietas omnia auge- 
re, et in meliorem ſtatum redu- 
cere deſiderans, duabus Conſti- 

tutionibus 
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tutionibus hoc emendavit, et in 
priſtinum ſtatum reduxit ; quia 
ct a primis Urbis Romae cunabu- 
lis una, atque ſimplex Libertas 
competebat, id eſt, eadem, quam 
habebat Manumiffor; niſi quod 
ſcilicet Libertinus ſit, qui manu- 
mittitur, licet Wann for i inge- 
nuus ſit. Et dedititios quidem 
per Conſtitutionem noſtram ex- 
pulimus, quam promulgavimus 
inter noſtras Deciſiones; per quas 
ſuggerente nobis Triboniano Vi- 
ro excelſo Quaeſtore noſtro, an- 
tiqui juris Altercationes placavi- 
mus. Latinos autem Junianos, 
et omnem, quae circa eos fuerat, 
obſexvantiam, alia Conſtitutione 
per ejuſdem Quaeſtoris ſuggeſti- 
onem correximus, quae inter im- 
periales radiat Sanctiones. Et 
omnes libertos, nullo nec aetatis 
manumiſſi nec Domini manu- 

mittentis, 
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mittentis, nec Manumiſſionis mo- 
do Diſcrimine habito, ſicut an- 
tea obſervabatur, Civitate Roma- 
na donavimus, multis modis ad- 
ditis, per quos poſſit Libertas Ser- 
vis cum Civitate Romana, quae 
ſola eſt in praeſenti, praeſtari. 


§ 3. The Libertini were formerly di- 
ftinguiſhed by a threefold Diviſion, Theſe, 


who were manumitted fometimes obtained 


what was called the greater Liberty, and 


thus became Roman Citizens ; ſometimes 


they obtained only the leſſer Liberty, and 


became Latins, according to the Law Ju- 


nia Norbana ; and ſometimes they obtained 


only the inferior Liberty, and became De- 
dititii, by tbe Law lia Sentia. But the 
Condition of the Dedititii differing but little 
from Slavery, the inferior Liberty has been 


long fince diſuſed; neither has the Name of 


Latins been frequent, It therefore being 
our ardent Deſire to extend our Bounty, and 
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to reduce all Things into a better State, we 
have amended our Laws by two Conſtitu- 
tions, and re-eſtabliſhed the antient Uſage , 
for antiently Liberty was ſimple, and un- 
divided, that is, it was conferred upon 
the Slave, as his Manumittor poſſeſſed it, 
admitting this ſingle Difference, that the 
Perſon manumitted was only called Liber- 
tinus, altho' his Manumittor was Inge- 
nuus. 

We have intirely aboliſhed the Name of 
Dedititii by a Conſtitution publiſhed among 
our Deciſions, by which, at the Inſtance 
of Tribonian our Queſtor, we have ſup- 
preſſed all Diſputes concerning the ancient 
Law. Alſo at the Suggeſtion of the ſame 
illuſtrious Perſon, we have altered the 
Condition of the Latins, and corrected the 
Laws, which related to them, by another 
Conſtitution, which eminently diſtinguiſhes 
itſelf among the Imperial Sanctions. We 
have made all the Liberti in general Citi- 
zens of Rome, regarding neither the Age 


of 


„„ 

| of the Perſon manumitted, or of the Ma- 

numittor, nor any of the Forms of Ma- 
numiſſion, as they were antiently obſerved. 
We have alſo introduced many new Me- 
thods by which Slaves may become Roman 
Citizens; and the Liberty of becoming 
ſuch, is that alone, which can now be con- 


ferred. 


Latini ex Lege Junia Norbana.] The Law Ju- 
nia Norbana was made Anno U. C. 771, in the 
Conſulſhip of Junius Silanus, and Norbanus Bal- 
bus. It was enacted by this Law that all Slaves, 
who were enfranchiſed otherwiſe than by Teſta- 
ment, the Cenſus, or the Vindicta, ſhould not be- 
come Roman Citizens, but have ſuch Privileges 
only, as the Latins enjoyed before the Italian, or 
ſocial War. The Condition of thoſe, who ob- 
tained this leſſer Liberty, is thus deſcribed by Ju- 
ftinian: Ut Liberi Vitam ſuam peragebant, atta- 
men ſub ultimo ſpiritu fimul Animam atque Liber- 
tatem amittebant: et quaſi ſervorum, ita Bona eo- 
rum jure quodammodo Peculii ex Lege Junia Nor- 1 
bana Manumiſſores detinebant, Inſt. 3. T. 8. But 
it muſt be obſerved, that they were not prohibit- 
ed from enjoying the Freedom of Rome, if pro- 
perly conferred, 


Ex Lege Aclia Sentia Dedititii.] By the Law 
Aelia Sentia, which was enacted in the Reign of 
Auguſtus, and in the Conſulate of Ælius, and Sen- 
tius, all Slaves, who had been condemned, as Cri- 
minals, and afterwards obtained Manumiſſion 

thro” 
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thro' the Indulgence of their Maſters, could only 
acquire the inferior Liberty, and were termed 
Dedititii, becauſe their Condition was equalled 
with that of conquered Revolters, whom the Ro- 
mans, in Reproach, called Dedititii, Quia fe ſua- 
que omnia dediderunt. 

Theſe inferior Freedmen were diſtinguiſhed 
from the Latins by many Incapacities peculiar to 
themſelves, the moſt remarkable of which was, 
that they were for ever debarred from becoming 
Citizens of Rome. 


Qui et quibus de Cauſis ma- 


numittere non poſſunt. 
Tir I. 


De manumittente in Fraudem 
credlitorum. 


Pr. ON tamen cuicunque 
volenti manumittere 


licet; nam is qui in Fraudem 


creditorum manumittit, nihil a- 


git, quia Lex Aelia Sentia im- 
pedit Libertatem. 


K Be if 
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Pr. It is not in the Power of every 
Maſter to manumit at Will. For who- 
ever manumits with Intent to defraud his 
Creditors, may be ſaid to commit a Nulli- 
ty, the Law Alia Sentia 7mpeding all Li- 
berty thus granted. 


De Servo inſtituto cum Libertate. 


$ I. Licet autem Domino, qui 
ſolvendo non eſt, in Teſtamento 
ſervum ſuum cum Libertate Hae- 
redem inſtituere, ut Liber hat, 
Haereſque ei ſolus et neceſſarius, 
ſi modo ei Nemo alius ex eo Teſ- 
tamento Haeres extiterit: aut 
quia Nemo Haeres ſcriptus ſit, 
aut quia is, qui ſcriptus eſt, qua- 
libet ex Cauſa Haeres non exti- 
terit. Idque eadem Lege Aelia 
Scntia proviſum eſt, et recte. 


Valde enim proſpiciendum erat, 


ut egentes Homines, quibus alius 
Haeres 
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Haeres exſtiturus non eſſet, vel 
ſervum ſuum neceſſarium Hae- 
redem haberent, qui ſatisfacturus 
eſſet Creditoribus: aut hoc co 
non faciente Creditores Res hae- 
reditarias ſervi nomine vendant, 
ne injuria defunctus afficiatur. 


d I. A Maſter, who is inſolvent, may 
appoint a Slave to be his Heir with Li- 
berty, that thus the Slave may obtain his 
Freedom, and become the only, and necej- 
fary Heir of the Teſtator, on Suppoſition 
that no other Perſon is alſo Heir by the 
fame Teſtament ; and this may happen ei- 
ther becauſe no other Perſon was inſtituted 
Heir, or becauſe the Perſon ſo inſtituted 
rs unwilling to act, as ſuch. This Privi- 
lege of Maſters was for wiſe, and juſt 
Reaſons eſtabliſhed by the above-named 
Law lia Sentia. For it claimed a ſpe- 
cial Proviſion that indigent Men, to whom 
no Man would be a voluntary Heir, might 

K 2 have 
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have a Slave for a neceſſary Heir to ſatis— 
fy Creditors; or otherwiſe, that the Cre- 
ditors themſelves ſhould make Sale of the 
hereditary Effects in the Name of the 
Slave, left the Deceaſed ſhould ſuffer I- 


nomi ny. 


De Servo inſtituto fine Libertate. 


II. Idemque juris eſt, et fi 
ſine Libertate Servus Haeres in- 
ſtitutus eſt. Quod noſtra Con- 
ſtitutio non ſolum in Domino, 
qui ſolvendo non eſt, ſed gene- 
raliter conſtituit, nova Humani- 
tatis Ratione; ut ex ipſa ſcrip- 
tura inſtitutionis etiam Libertas 
ei competere videatur: cum non 
fit veriſimile, eum, quem Hac- 
redem ſibi elegit, ſi praetermi- 
ſerit Libertatis Dationem, Ser- 
vum remanere voluiſſe, et Nemi- 
nem ſibi Heredem fore. 


82. A 
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$ 2. A Slave alſo becomes free by be- 
ing inſtituted an Heir, altho* no Mention 
was made of Liberty in the Teſtament. 
For our imperial Conſtitution regards not 
only Maſters, but by a new Act of our 
Humanity it extends generally; fo that 
the very Inſtitution of an Heir implies the 
conferring of Liberty. For it is highly 
improbable that a Teſtator, altho' he hath 
omitted to mention Liberty in his Teſta- 
ment, would be willing that the Perſon, 
whom he hath inſtituted, ſhould remain in 
Servitude, ſince he would thus defeat his 
own Purpoſe, and be deſtitute of an Heir. 


Quid fit in Fraudem Creditorum 


MAnumittere. 


8 III. In Fraudem autem Cre- 
ditorum manumittere videtur, 
qui vel jam eo Tempore, quo 
manumittit, ſolvendo non eſt; 
vel qui datis Libertatibus, deſi- 

turus 
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ſiturus eſt ſolvendo eſſe. Prac- 
valuiſſe tamen videtur, niſi Ani- 
mum quoque fraudendi Manu- 
miſſor habuerit, non impediri 
Libertatem, quamvis Bona ejus 
Creditoribus non ſufficiant. Sae- 
pe enim de Facultatibus ſuis am- 
plius, quam in his eſt, ſperant 
Homines. Itaque tunc intelli- 
gimus impediri Libertatem, cum 
utroque modo fraudantur Credi- 
tores, id eſt, et Conſilio manu- 
mittentis, et ipſa Re, eo quod 
eus Bona non ſunt ſuffectura 
Creditoribus. 


§ 3. 4 Man may be ſaid to manumii 
in order to defraud Creditors, if he is in- 
ſolvent at the Time he manumits, or if he 
becomes inſolvent by manumitting, It is 
however the prevailing Opinion, that Li- 
berty is not impeached, unleſs the Manu- 
mittor had an Intent to defraud, altho 


his 
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his Goods are inſufficient for the Payment 
of his Creditors, For Men frequently 
imagine themſelves to be in better Circum- 
ſtances, than they really are, We there- 
fore underſtand Liberty to be then impeded, 
when Creditors are doubly defrauded, that 
7s, both by the Intention of the Manumit- 
tor, and in Reality, 


De Minore viginti Annis. 
$ IV. Eadem Lege Aelia Sen- 


tia Domino minori viginti Annis 
non aliter manumittere, permit- 
titur, quam ſi vindicta apud Con- 
ſilium juſta Cauſa Manumiſſionis 
approbata, fuerint manumiſſi. 


$ 4. By the Law Alia Sentia a Maſter 
under the Age of twenty Years can not 
manumit, unleſs a juſt Cauſe is aſſigned, 
which muſt be approved by a Council ap- 
pointed for that Purpoſe, at whoſe Com- 
mand Liberty is conferred by the Vindicta. 
Apud 
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Apud Conſilium.] This Council at Rome con- 
ſiſted of the Prætor, five Senators, and five Equi- 
tes or Knights. In the Provinces it conſiſted of 
the Proconſul, and twenty Recuperatores, i. e. 
Magiſtrates of Municipal Towns, who were cal- 
led Recuperatores quia jus ſuum per eos quiſque 
recuperabat. 


Quae fint juſtae Cauſae Manu- 


miſſionts. 


$ V. Juſtae autem Manumiſ- 
ſionis Cauſae hae ſunt: veluti ſi 
quis Patrem, aut Matrem Fili- 
um Filiamve, aut Fratres, Soro- 
reſve naturales, aut Paedagogum, 
aut Nutricem, aut Educatorem, 
aut Alumnum Alumnamve, aut 
collactaneum manumittat : aut 
ſervum, Procuratoris habendi 
Gratia, aut Ancillam, Matrimo- 
nii habendi Cauſa: dum tamen 
intra ſex Menſes Uxor ducatur, 
niſi juſta Cauſa impediat: et 
Servus, qui manumittitur Pro- 
curatoris habendi Gratia, non 
minor 
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minor decem, et ſeptem Annis 
manumittatur. 


8 5. The following are juſt Reaſons for 
Manumiſfion, viz. when a Man would 
manumait his Father or Mother, a Son or 
a Daughter, Brothers, or Siſters, a Pre- 
ceptor, a Nurſe, an Educator, a foſter 
Child, or a foſter Brother; alſo when a 
Maſter would manumit a Slave with an 
Intent to conſtitute him his Proctor, or a 
Bond-woman with an Intent to marry her, 
provided the Marriage is performed within 
fix Months, if no juſt Cauſe impedes it. 
But a Slave, who is to be conſtituted a 
Proctor, can not be manumitted, if he is 


under Seventeen. 


De Cauſa ſemel probata. 


& VI, Semel autem Cauſa ap- 
probata, five vera fit, five falſa, 
non retractatur. 


L 86. 4 
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& 6. A Reaſon winch has once been ad- 
mitted in Favor of Liberty, whether true 
or falſe, can not afterwards be dijallowed. 


Abrogatio poſterioris Capitis Le- 
gis Aelide Seutiae. 


§ VII. Cum ergo certus Mo- 
dus manumittendi minoribus vi- 
ginti Annis Dominis per Legem 
Aeliam Sentiam conſtitutus eſſet, 
cveniebat, ut qui quatuordecim 
Annos expleverat, licet Teſta- 
mentum facere, et in eo fibi 
Haeredem inſtituere, Legataque 
relinquere poſſet: tamen ſi ad- 
huc minor eſſet viginti Annis, 


Libertatem ſervo dare non poſſet; 


quod non erat ferendum: Nam 
cui totorum ſuorum bonorum in 


Teſtamento Diſpoſitio data erat; 


Quare non ſimiliter ei, quemad- 
modum alias Res, ita et de Ser- 
vis 
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vis ſuis in ultima voluntate dil- 
ponere, quemadmodum voluerit, 
permittimus, ut et Libertatem 
eis poſſit praeſtare? Sed enim 
Libertas inaeſtimabilis eſt, et 
propter hoc ante viceſſimum ac- 
tatis Annum Antiquitas Liberta- 
tem ſervo dare prohibebat: ideo 
nos mediam quodammodo Viam 
eligentes non aliter minori vigin- 
ti Annis Libertatem in Teſtamen- 
to dare Servo concedimus, niſi 
decimum ſeptimum Annum im- 
pleverit, et decimum octavum 
attigerit. Cum autem Antiqui- 
tas hujuſmodi Actati, et pro aliis 
poſtulare conceſſerit, cur non e- 
tiam ſui judicii ſtabilitas ita eos 
adjuvare credatur, ut ad Liber- 
tatem dandam Servis ſuis poſſint 
pervenire ? 


POE: S 7. When 
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8 7. When certain Bounds were pre- 
feribed by the Law Alia Sentia to all un- 
der Twenty, with Regard to Manumiſ- 
ſion, it was obſerved that any Perſon, 
who was Fourteen complete, might make 
a Teſtament, inſtitute an Heir, and be- 
queath Legacies, and yet that no Per- 
fon under Twenty could confer Liberty ; 
Which was not longer to be tolerated. For 
can any juſt Cauſe be aſſigned, why a Man 
permitted to diſpoſe of all his Effects by 
Teſtament, fhould be debarred from en- 
Franchiſing his Slaves? But Liberty be- 
ing of ineftimable Value, and our antient 
Laws prohibiting any Perſon to make a 
Grant of it, who is under twenty Years 
of Age, We therefore make Choice of a 
middle Way, and permit all, who are in 
ther eighteenth Year to confer Liberty by 
Teſtament, For fince, by all former 
Practice, Perſons at Eighteen were per- 
mitted to plead for their Clients, there is 
no Reaſon why the ſame Stability of Judg- 


ment, 
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ment, which qualifies them to aſſiſt others, 
ſhould not be of Advantage to themſelves, 
hy enabling them to enfranchiſe their own 


Slaves. 


De Lege Fous TIA CANINIA 
tollenda. 


Tirnpsys Vis 


Legis Summa et Cauſa Emenda- 


tionis indicatur. 


EGE Fuſia Caninia cer- 

tus Modus conſtitutus 
erat in Servis Teſtamento manu- 
mittendis; quam quaſi Liberta- 
tes impedientem, et quodammo- 
do invidam, tollendam eſſe cen- 
ſuimus: cum ſatis fuerat inhu- 
manum vivos quidem Licentiam 
habere, totam ſuam Familiam 
Libertate donare, niſi alia Cauſa 
impediat 


Pr. 
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impediat Libertatem : morientt- 


bus autem hujuſmodi Licentiam 
adimere. 


Pr. By the Law Fuſia Caninia all Ma- 
ſters were reſtrained from manumitting 
more than a certain Number by Teſta- 
ment ; which Law we have thought pro- 
per to abrogate as odicus, and deſtructive 
of Liberty; judging it inhuman, that the 
Living ſhould have Power to manumit a 
whole Family, if no juſt Cauſe impedes the 
Manumiſſion, and that dying Perſons ſhould 
be prohibited from doing the ſame Thing 
by Teſtament. 


De 
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De his qui ſuis vel alien 
Juris ſunt. 


TiTuLtvus VIII. 


Altera Diviſio Perſonarum. 


Pr. \Equitur de jure Perſona- 
rum alia Diviſio; nam 
quaedam Perſonae ſui juris ſunt, 
quaedam alieno juri ſubjectae. 
Rurſus earum, quae alieno juri 
ſubjectae ſunt, aliae ſunt in Po- 
teſtate Parentum, aliae in Po- 
teſtate Dominorum. Videamus 
itaque de his, quae alieno Juri 
ſubjectae ſunt; nam ſi cognove- 
rimus, quae iſtae Perſonae ſunt; 
ſimul intelligemus, quae ſui ju- 
ris ſunt. Ac prius deſpiciamus 
de his, quae in Poteſtate Domi- 
norum ſunt. 


Pr. Ie 
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Pr. We now proceed to another Divi- 
fron of Perſons ; for ſome are independent, 
and ſome are ſulject to the Power of others, 
Of thoſe, who are ſulject to others, ſome 
are in the Power of Parents, others in 
the Power of their Maſters. Let us then 
inquire, what Perſons are in ſubjection to 
others ; for when we apprehend who theſe 
Perſons are, we ſhall at the ſame Time 
diſcover thoſe, who are independent, Our 
firſt Inquiry ſhall be concerning ſuch, as 
are in the Power of their Maſters. 


De Jure Gentium in Servos. 


$ I. In Poteſtate itaque Do- 
minorum ſunt Servi, quae qui- 
dem Poteſtas juris Gentium eſt; 
nam apud omnes peraeque Gen- 
tes animadvertere poſſumus, Do- 
minis in Servos, vitae Neciſque 
Poteſtatem fuiſſe: et quodcun- 
que per Servum acquiritur, id 
Domino acquiri. | 


$ 1. All 
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$ 1. All Slaves are in the Power of 
their Maſters, which Power is derived 
from the Law of Nations. For it is 
equally objervable among all Nations, that 
Maſters have akways had the Power of 
Life, and Death, over their Slaves, and 
that whatſoever 1s acquired by the Slave 
is acquired for the Maſter. 


Vitae Neciſque Poteſtatem.] This Power was 
abridged by the Law Cornelia de Sicariis Ann. L. 
C. 673, and the Law Petronia de Servis in 813. 
It was afterwards intirely taken away by the Em- 
peror Adrian, who enacted, That Slaves ſhould 
„not ſuffer Death, unleſs upon Conviction of 
© ſome capital Crime before a Magiſtrate, 


De Jure civils Romanorium in 
Servos. 


$ II. Sed hoc Tempore nullis 
Hominibus, qui ſub imperio no- 
ſtro ſunt, licet ſine Cauſa Legi- 
bus cognita in Servos ſuos ſupra 
modum ſaevire. Nam ex Con- 
ſtitutione Divi Antonini, qui ſi- 
M ne 
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ne Cauſa Servum ſuum occiderit, 
non minus puniri jubetur, quam 
fi alienum Servum occiderit. 
Sed et major Aſperitas Domino- 
rum ejuſdem Principis Conſtitu- 
tione coercetur. Nam Antoni- 
nus conſultus a quibuſdam Prae- 
ſidibus Provinciarum de his Ser- 
vis, qui ad aedem ſacram, vel ad 
ſtatuam Principum confugiunt, 
praccepit, ut ſi intolerabilis vide- 
atur Saevitia Dominorum, cogan- 
tur Servos ſuos bonis Conditioni- 
bus vendere, ut Pretium Domi- 
nis daretur, et rect. Expedit 
enim Reipublicae, ne ſua Re 
quis male utatur. Cujus Re- 
ſcripti ad Aelium Martianum 
miſſi verba ſunt haec: Domi no- 


rum quidem Poteſtatem in Servos 


illibatam eſſe oportet, nec cuiguam 
Hominum jus ſuum detrabi. Sed 
et : Dominorun: intereſt, ne Aux- 

tum 


17 

ilium contra /icvitiam, vel Fa- 
mem, vel intolerabilen Injuriam 
denegetur iis, qui jus deprecan- 
. deoque cognoſce de quere- 
lis eorum, qui ex Familid Fulit 
Sabini ad ſacram Statuam con- 
fugerunt, et, fi vel durius habi- 
ros, quam aeguum eſt, vel nfa- 
mi 7juria aff etos eſſe cognoveris, 
venire jube, ita ut in Poteſjatem 
Domini non revertantur. Quod 
fe meae Conſtitutioni Fraudem fe- 
cerit ſciat me hoc Admiſſum ad- 
verſus ſe ſeverius executurim. 


8 2. All Perſons under our imperial 
Government are now prohibited to inflict 
any extraordinary Puniſhment upon thetr 
Slaves, without a legal Cauſe, For by a 
Conſtitution of Antoninus it 1s enacted, 
That whoever kills his own Slave without 
a juſt Cauſe, is not to be puniſhed with 
leſs Rigor, than if he had killed a Slave, 

M 2 who 
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who was the Property of another. The 
too great Severity of Maſters is alſo re- 
ſerained by another Conſtitution made by 
the ſame Prince, For Antoninus being 
conſulted by certain Governors of Provin- 
ces concerning ſuch Slaves, as took Sanc- 
tuary either in Temples, or at the Statues 
of Princes, Ordained, That if the Seve- 
rity of Maſters ſhould appear at any Time 
exceſſive, ſuch Maſters might be compelled 
to make Sale of their Slaves upon equita- 
ble Terms, ſo that the full Worth of ſuch 
Slaves might be given to their Maſters, 
And this Conſtitution ſeems juſt, and rea- 
ſonable, inaſmuch as it is a Maxim expe- 
dient for the Commonwealth, “ That 1s 
one ſhould be permitted to mifuſe even his 
own Property.” The Reſeript of this 
Emperor, ſent to Flius Martianus, is 
conceived in the following Words : The 
Power of Maſters over their Slaves ought 
by no Means to be wrongfully diminiſh- 
ed, neither ought any Man to be depri- 
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ved of his juſt Right. But it is for the 


Intereſt of all Maſters that Relief againſt 
Cruelties, Famiſhing, and other Injuries 
of a like Nature, ſhould not be denied 
to thoſe, who implore it. Therefore 
take Cogniſance of all Complaints made 
by thoſe of the Family of Julius Sabinus, 
whoſe Slaves took Sanctuary at the ſa- 
cred Statues, and if you are made ſenſi- 
ble of their having been more hardly 
treated than they ought, or of their hav- 
ing ſuffered any great Injury, order them 
to be forthwith ſold, and in ſuch a Man- 
ner, that they may never more be made 
ſubject to their former Maſter. And if 
Julius Sabinus endeavours by any Fraud 
to evade our Conſtitution, be it known 
to him, that ſuch his Offence ſhall be 
puniſhed with the utmoſt Rigor. 


Sed et Major Aſperitas.] In England the Lord 
might rob, beat, and chaſtiſe his Villain at Will, 
but was not allowed to maim him; for then the 
Villain might have had an Appeal of Maihem a- 


gainſt his Lord. Te Seigniour poit rab, nau⸗ 
| | frer, 
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frer, et chaſtiſer ſon Yillein a ſon Bolunt: Salve 
que il ne poit lun Maim, rar donques il avera Ap- 
pel de Maihem envers lun. Termes de la Ley. 


De PATRIA POT ESTATE. 
TI Turi Us IX. 


Summa Tituli. 


Pr. IN Poteſtate noſtra ſunt Li- 
beri noſtri, quos ex juſtis 
N uptiis procreavimus. 


Pr. The Children, whom wwe have be- 
got in lawful Wedloch, are under our 
Power. 


In Poteſtate noftra.] The Citizens of Rome had 
antiently the Power of Life, and Death, over 
their Children. This deſpotic Authority was 
eſtabliſhed by Romulus, and afterwards confirmed 
by an expreſs Law in the Twelve Tables. Ends 
Liberis juſtis jus Vitae, Necis, venundandique 
Poteſtas Patri eſto. But as the Romans grew po- 
liter in their Manners, this Law of Courſe be- 
came obſolete, and was reſtrained by the Opini- 
ons of Lawyers, and diverſe imperial Conſtitu- 
tions many Years before the Reign of Fuſtinian. 

Inaudi- 


( 31.) 


Inauditum Filium Pater occidere non poteft, ſed 
accuſare eum apud Praefectum Praefidemve Pra- 
vinciae debet. Ulp. de Adulteris. 

Si Filius tuus in Poteſtate tua eſt, Res acquiſi- 
tas tibi alienare non potuit; quem, fi Pietatem Pa- 
tri debitam non agnoſcit, caſtigare jure patriae 
Poteſtatis non prohiberis : aeriore Remedio uſurus 
ft in pari Contumacia perſeveraverit ; eumgue Prae- 
ſidi Provinciae oblaturus, difturo Sententiam, quam 
tu guogue dici volueris, Imp. Alexand. A. Arte- 
midoro. C. 8. T. 47. 

& Libertati a Majoribus tantum impenſum eſt, 
ut Patribus, quibus jus Vitae in Liberos, neciſque 
Poteſtas olim erat permiſſa, Libertatem eripere non 
liceret. Imp. Conſtantinus A. ad Maximum P. U. 
Severo, et Rufino Coſſ. Ann. Domn. 240. 


Definitio Nuptiarum. 


$ I. Nuptiae autem, five Ma- 
trimonium, eſt et Viri, et Mu- 
lieris Conjunctio, individuam Vi- 
tae Conſuetudinem continens. 


§ 1. Matrimony is a ſocial League 
between a Man, and Woman, obligins 
them to an inſeparable Cohavitation du- 
ring Life. 


Qui 
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Dui habent in Poteſtate. 
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| $ IL. Jus autem Poteſtatis, quod 
F in Liberos habemus, Proprium 
„ eſt Civium Romanorum ; null: 


enim ali ſunt Homines, qui ta- 
735 lem in Liberos habent Poteſta- 
* tem, qualem nos habemus. 


8. 2. The Power which wwe have over 
our Children is peculiar to the Citizens of 
Rome; for there are no other People, 
who have the ſame Power over their Chil- 
dren, as we have over ours. 


Talem in Liberos.] The Power of Parents, a- E 
mong the Romans, was at this T une very deſpo- 


tic, altho' it did not extend abſolutely over the 
© Lives of their Children. 


F Qui ſunt in Poteſtate. 
6 III. Qui igitur ex Te et Ux- 
ore tua naſcitur, in tua Poteſtate 


eſt. 


683) 
eſt. Item, qui ex Filio tuo, et 
uxore ejus naſcitur, id eſt, Ne- 
pos tuus et Neptis, aeque in tua 
ſunt Poteſtate; et Pronepos, et 
Proneptis, et deinceps caeteri, 
Qui autem ex Filia tua naſcun- 
tur in Poteſtate tua non ſunt, 
led in Patris eorum. 


§ 3. The Iſſue of Yourſelf and your le- 
gal Wife are immediately under your own 
Power, Alſo the Iſſue of a Son and Son's 
Wife, that is, either Grandſons or Grand- 
daughters by them, are equally in your 
Power, and the ſame may be ſaid of 
Great-grand-children, &c. But Chil- 
dren born of a Daughter will not be in 
your Power, but in the Power of their 
oe Father, or Father's Father, &c. 


ng De 
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De NuPTII1s. 


Tir r dn X. 


Qui poſſunt Muptias contrahere. 


Pr, TUſtas autem Nuptias inter 
ſe Cives Romani contra- 
hunt, qui ſecundum Praecepta 
Legum coeunt; Maſculi qui- 
dem puberes, Foeminae autem 
Viri potentes: five Patres fami- 
liarum ſint, ſive Filii familiarum: 
dum tamen ſi Filii familiarum 


 fint Conſenſum habeant Paren- 


tum, quorum in Poteſtate ſunt. 
Nam hoc fieri debere et civilis 
et naturalis Ratio ſuadet, in tan- 
tum, ut juſſus Parentis praece- 
dere debeat. Unde quaeſitum 
eſt, an furioſi Filius Uxorem du- 
cere poſſit. Cumque ſuper Filio 

varie- 
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variebatur, noſtra proceſſit deci- 
fo, qua permiſſum eſt ad exem- 
plum Filiae furioſi, Filium quo- 
que Furioſi poſſe et ſine Patris 
interventu Matrimonium ſibi co- 
pulare, ſecundum datum ex no- 
ſtra Conſtitutione Modum. 


Pr. The Citizens of Rome contract va- 
lid Matrimony, when they follow the Pre- 
cepts of the Law; the Males, when they 
arrive at Puberty, and the Females when 
they attain to a marriageable Age. The 
Males, whether they are Patres familias, 
Fathers of a Family, or Filii familias, 
the Sons of a Family ; but if they are the 
Sons of a Family, they muſt firſt obtain 
the Conſent of the Parents, under whoſe 
Power they are. For Reaſon, both natu- 
ral and civil, convinces us, that the Con- 
ſent of Parents ſhould precede Marriage. 
ö And from hence it became a Queſtion, 
q Tohether the Son of a Madman could con- 

N 2 tract 
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| tract Matrimony? But the Opinions of 
| Lawyers being various, we publiſhed our 
| Deciſion, by which the Son, as well as the 
Daughter of a Madman 1s permitted to 
marry without the Intervention of bis 
Father, provided always, that the Rules 
ſet forth in our Conſtitution are obſerved. 


Inter ſe Cives Romani.] The Words Cives Ro- 
mani, or Roman Citizens, comprehend all Free- 
men in Subjection to the Empire. 

In Orbe Romano qui ſunt, ex Conſtitutione Im- 
peratoris Antonini Cives Romani * ſunt. De 
Statu Hominum, L. 17. Nov. 78. C. 5. 


Maſculi quidem Puberes.] Puberty is eſteemed 
by the Law of England, as well as by the Civil 
Law, to commence in Males at tourteen complete, 
and in Females at twelve. But in England Per- 
ſons may legally enter into Matrimony before Pu- 
berty : And a Female, when ſhe has completed 
her ninth Year is intitled to Dower, altho' her 
Husband at his Death was, but ſeven, or even 
four Years of Age. Litt. S. 36. 1 Inft. 33. a 
| 40. a. But when there is a Marriage before Pu- 
k berty, the Woman may diſſent from it, at twelve 
2B oz after, and the Man at fourteene o2 after; and 
k | there needs no new Marriage, if then ſo agree; but 
= diſagree they can not befoze the ſaid Ages, and then 
1 b then may diſagree, and marie agame to others with- 
out any Divoꝛce: and if they once after give Con- 
ſent, then can never diſagree after. If a Man of 
the Age of fourteene marie a Woman of the Age of 

| ten, 
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ten, at her Age of twelve, he man as well diſagree 
as ſhe man, tho' he were of the Age of Conſent ; 
becauſe in Contracts of JNatrimonp either both muſt 
be bound, o2 equal Election of Diſagreement given 
to both, and ſo, e Converſo, if the Woman be of the 
Age of Conſent, and the Man under. 1 Inſt. 78. a. b. 

But in Contracts De Futuro the Law is totally 
different. For a Contract De Future is of no 
Force, if both the Parties are under the Age of 
twenty-one ; but if one of the Parties is twenty - 
one complete, the Contract will be binding to that 
Party. Holt. v. Ward. Trin. 5. G. 2. 


Sive Patres Familiarum.] Among the Romans, 
all ſuch as were ſuae Pote/tatis, or independent, 
altho' unmarried, or even not arrived at Puber- 
ty, were denominated, according to their Sex, 
either Patres Familiarum, or Matres Familiarum. 
For in theſe Appellations it was not intended, 
that the Perſon only ſhould be demonſtrated, but 
alſo the Right. 

Civium Romanorum quidam ſunt Patres Famila- 
rum; gquaedam Matres Familiarum. Patres Fa- 
miliarum ſunt, qui ſunt ſuae Poteſtatis, ſive Pu- 
beres, ſive impuberes : ſimili modo Matres Fami- 
liarum. D. 1. T. 6. L. 4. 

Pater Familias appellatur, 2 in Domo Da- 
minium habet rectegue hoc Nomine appellatur, 
quamwvis Filium non habeat. Non enim ſolam Per- 
ſenam ejus, ſed et jus demonſtramus. De Verb. 
Sig. L. 195. 


Conſenſum habeant Parentum.] By the Com- 
mon, and Statute Law of England, Perſons un- 
der the Age of twenty-one ought not to marry 
without the Conſent of their Parents, and a ſevere 
Penalty is therefore inflicted upon all Parſons, Vi- 
cars, and Curates, who marry any Perſons, _ 
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leſs the Bands of Matrimony have been publifhed, 
or the Parties have procured a Licenſe from the 
proper Ordinary, which Licenſe can not be ob- 
tained without the Conſent of Parents, or their 
Repreſentatives, if either of the Parties is under 
the Age of twenty-one Years. 7 and8 V. 3. 
10 Ann. Yet the Marriage of Minors, after Pu- 
berty, is binding, and valid, altho' the Conſent 
of Parents, or Guardians was not previouſly gi- 
ven. It is alſo enacted by Statute, .*< That if a 
Woman Child, above the Age of twelve Pears, 
and under ſixteen, having Lands, Tenements, and 
Pereditaments in Poſſeſſion, Neverſion, o: Fiemain- 
der, agree to contract JNatrimony without the Con- 
ſent of her Parents, oꝛ Guardians, then the nert of 
Kin to the ſame Woman Child ſhall from the Time 
of ſuch Agreement have, hold, and enjoy, all ſuch 
Lands, Tenements, and Hereditaments, as the 
ſaid Woman Child had in Poſſeſſion, Keverſion, oz 
Nemainder, at the Time of ſuch Aſſent and Agree- 
ment, during the Life of ſuch Perſon, who ſhall ſo 
contract Matrimony, and after the Deceaſe of ſuch 
Perſon ſo contracting Matrimonn, that then the 
ſald Lands, etc. ſhall deſcend, revert, remain, and 
come to ſuch Perſon, oz Perſons, as then ſhould 
have done in Caſe this Act had never been made; 
other than to him only, who ſhall ſo contract Ma⸗ 
trimony. 4 and 5 Ph. & M. C. 8. 

And, by the ſame Act, the Puniſhment of the 
Husband, if above the Age of fourteen, is either 


juch Fine, as the Court ſhall direct, or Impriſon- 
ment for two Years. 


Cumque ſuper Filio.] As the Children of a 
Daughter are not under the Power of her Father, 
the Conſent of the Father is, by the Civil Law, 
not fo eſſential, but that it may be diſpenſed with 


upon 
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upon extraordinary Occaſions; altho' regularly 
the precedent Conſent of the Father, even of an 
emancipated Daughter under the Age of twenty- 
hve Years, was as neceſſary to confirm the Mar- 
riage, as the Conſent of the Father of the intend- 
ed Husband. v. C. 5. T. 4. LL. 18, 20. 


Secundum datum. ] The Rules ſet forth in the 
Conſtitution are, that at Rome the Curators of 
the Father muſt give the Portion with the Appro- 
bation of the Prefect of the City ; and that in the 
Provinces the Portion muſt be given with the Ap- 


Probation of the Governors, C. I. T. 4. L. 28. 


Quae Uxores duci poſſunt vel nom. 
De Cognatis, ac primum de 
Parentibus et Liberis. 


$ I. Ergo non omnes nobis 
Uxores ducere licet : Nam a qua- 
rundam Nuptiis abſtinendum 
eſt. Inter eas enim Perſonas, 
quae Parentum, Liberorumve Lo- 
cum inter ſe obtinent, contrahi 
Nuptiae non poſſunt; veluti in- 
ter Patrem et Filiam, vel Avum 
et Neptem, vel Matrem et Fili- 
um, vel Aviam et Nepotem, et 
| uſque 


| 
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uſque in infinitum. Et ſi tales 
Perſonae inter ſe coterint, nefa- 
rias atque inceſtas Nuptias con- 
traxiſſe dicuntur. Et haec adeo 
vera ſint, ut quamvis per Adop- 
tionem Parentum Liberorumve 
Loco ſibi eſſe coeperint, non poſ- 
ſint inter ſe Matrimonio jungi, 
in tantum, ut etiam diſſoluta 
Adoptione idem juris maneat. 
Itaque eam, quae tibi per Adop- 
tionem Filiae vel Neptis eſſe coe- 
perit, non poteris Uxorem duce- 
re, quamvis eam emancipaveris. 


§ 1. Ve are not permitted to mar- 
ry all Women without Diſtinction; for 
there are ſome with whom Marriage is 


forbidden. For Matrimony muſt not be 


contracted between Parents, and their 
Children, as between a Father and Daugh- 
ter, a Grand-father and his Grand- 
daughter, a Mother and her Son, a Grand- 


mother 
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mother and her Grand-ſon, and the ſame 
Prohibition extends with Reſpect to all 
Aſcendents and Deſcendents in a right 
Line ad infinitum. And if ſuch Perſons 
cohabit together they are ſuid to have con- 


tracted a criminal, and inceſtuous Mar- 


riage. And this is undoubtedly true, in- 
aſmuch as. thoſe, who only hold the Place 
of Parents and Children by Adoption can 
by no Means marry; and the ſame Law 
remains in Force even after the Adoption 
zs diſſolved. Whoever therefore hath once 
been either your adopted Daughter, or 
Grand-daughter, the ſame can not after- 
wards be taken by you to Wife, altho* ſhe 
hath been emancipated. 


De Fratribus et Sororibus. 


$ IT. Inter eas quoque Perſo- 
nas, quae ex tranſverſo Gradu 
Cognationis junguntur, eſt quae- 
dam fimilis Obſervatio, ſed non 
O tanta. 
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tanta. Sane enim inter Fratrem 
Sororemque Nuptiae prohibitae 
ſunt, five ab eodem Patre ea- 
demque Matre nati fuerint, five 
ab altero eorum. Sed ſi qua per 
Adoptionem ſoror tibi eſſe coe- 
perit, quamdiu quidem conſtat 
Adoptio, ſane inter te et eam 
Nuptiae conſiſtere non poſſunt. 
Cum vero per Emancipationem 
Adoptio ſit diſſoluta, poteris eam 
Uxorem ducere : ſed et ſi tu 
emancipatus fueris, nihil eſt im- 
pedimento Nuptiis. Et ideo 
conſtat ſi quis Generum adopta- 
re velit, debere eum antea Fili- 
am emancipare : et ſi quis velit 
Nurum adoptare, debere eum 
antea Filium emancipare, 


§ 2. Matrimony is alſo prohibited be- 
tween Collaterals, but the Prohibition is 
not of fo great an Extent, as that which 
— relates 
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relates t6 Parents and their Children, A 


Brother, and Siſter are forbid to marry, 
whether they are the Children of the ſame 
Father, and Mother, or of either, And 
if any Perſon becomes your Siſter by Adop- 
tion, as long as ſuch Adoption ſubſiſts, a 
Marriage contracted between her, and 
you can not be valid. But when, by Eman- 
cipation, the Adoption 1s deſtroyed, ſhe 
may then be taken to Wife. Alſo if you 
yourſelf are emancipated there will not 
then remain any Impediment,  altho' your 
Siſter by Adoption is not ſo. From hence 
it appears, that if any Man would adopt 
his Son-in-Law, he ſhould firſt emanci- 
pate his Daughter, and that, whoever 
would adopt his Daughter-in- Law, ſhould 
previouſly emancipate his Son. 


Inter eas quoque Perſonas. ] Marriage in England 
1s forbid only between ſuch Perſons, as are pro- 
hibited to marry by the Levitical Law, which 
is adjudged, in the colJateral Lines, to extend 
no farther than the third Degree. But the Pro- 
hibition is equally binding, whether the Per- 
ſons are related by Affinity, or Conſanguinity. 

() 2 The 


(% 


g The Levitical Computation of Degrees is the 
| ſame as the Computation in the Civil Law, by 
1 which there are counted as many Degrees, as 
14 there are Perſons, the common Stock not being 
reckoned. This was alſo the antient Manner of 
computing by the Canon Law; but Pope Alex- 
ander the Second knowing that Diſpenſations for 
Marriages would be greatly lucrative to the Church, 
and alſo being conſcious, that it had univerſally ob- 
tained, that Perſons might marry in the fourth De- 
gree, began a new Computation, according to 
which, the Canoniſts have ſince computed [in the 
#4 equal tranſverſal Lines] from the common Stock 
; BY on one Side only. And, in the unequal tranſuer- 
fal Lines, they have computed the Degrees ac- 
cording to the Diſtance of that Perſon, who is 
remoteſt from the common Stock, 

It is evident from this Alteration in the Canon 
Law, that not only firſt Couſins, but alſo ſecond, 
and third Couſins, were prohibited from Matri- 
mony; nor is it leſs evident, that ſo extenſive a 

Prohibition mult have cauſed frequent Diſpenſa- 
tions, 

But it was enacted by Statute, in the Reign of 
Henry the Eighth, That no Prohibition [God's 
Law except] hall impeach any Marriage without 
the Levitical Degrees. 32 H. 8. C. 38. 

The Intention of this Statute was to reſtore the 
Levitical Computation, which has ſince been fol- 
lowed by the Judges in all their Reſolutions. It 
has therefore been frequently reſolved, that Mar- 
riage with a Siſter's Daughter is inceſtuous, be- 
cauſe ſuch Marriage is in the third Degree: and 
that Matrimony with a Wife's Siſter's Daughter 
is alſo inceſtuous, becauſe it is likewiſe in the 
third Degree. 5. Mod. 448. 2. Lev. 254. For 
Affinity, in Relation to Marriage, is not leſs re- 
vered than Confanguinity, 
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De Fratris et ſororis Filia et 
Wepte. 


$ III. Fratris vero, vel ſororis 
Filiam Uxorem ducere non licet. 
Sed nec Neptem Fratris vel So- 
roris quis ducere poteſt, quam- 
vis quarto gradu fint; cujus e- 
nim Filiam Uxorem ducere non 
licet, neque ejus Neptem permit- 
titur. Ejus vero Mulieris, quam 
Pater tuus adoptavit, Filiam non 
videris impediri Uxorem ducere : 
quia neque natural, neque civi- 
li Jure tibi conjungitur. 


$ 3. It is unlawful to marry the 
Daughter of a Brother, or a Siſter; nei— 
ther is it lawful to marry the Grand- 
daughter of a Brother, or Siſter, altho' 
they are in the fourth Degree. For when 
we are prohibited to take the Daughter 
of any Perſon in Marriage, we are alſo 
pro- 


= 1 
prohibited to take his Grand-daughter. 
But it appears not that there is any Im- 
pediment againſt the Marriage of a Son 
with the Daughter of her, whom his Fa- 
ther hath adopted; for they bear not to 
each other any Relation either natural, or 
civil. 

Sed nec Neptem Fratris.] It appears from this, 
and other Paſſages, that Matrimony is prohibited 


by the Civil Law in many Caſes, in which it is 
not prohibited by the Moſaic Law. 


De Conſobrinis. 


$ IV. Duorum autem Fratrum 
vel Sororum Liberi, vel Fratris 
et Sororis conjungi poſſunt. 


$ 4. The Children of two Brothers, or 
two Siſters, or of a Brother and Siſter, 
may legally be joined together in Matri- 


mony, 


De 
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De Amita, Matertera, Amita 
magna, Matertera magna. 


& V. Item Amitam, licet a- 
doptivam, ducere Uxorem non 
licet: Item nec Materteram ; 
quia Parentum Loco habentur. 
Qua Ratione verum eſt, mag- 
nam quoque Amitam, et Mater- 
teram magnam prohiberi Uxorem 
ducere. 48 


$ 8. A Man is not permitted to marry 
his Aunt on the Father's Side, altho* ſhe 
is only ſo by Adoption; neither can a Man 
marry his Aunt on the Mother's Side; be- 
cauſe they are both eſteemed to be the Re- 
preſentatives of Parents. And for the 
fame Reaſon no Perſon can contract Ma- 
trimony with his Great-aunt, either on 
his Father's, or his Mother's Side. 


Magnam quoque Amitam.] By the Law of 
England it is otherwiſe; for upon a Prohibition 
for 
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for proceeding againſt a Perſon in the Eceleſiaſti- 
cal Court, who had married the Widow of his 
Great-uncle, it was determined by all the Judges, 
that ſuch Marriage, being in the fourth Degree, 
was not forbid by the Levitical Law, and was 
therefore allowable. Yaugh. 206. 2 Ven. g. 


De Aſinibus, et primum de Pri- 


vigna, et Muru. 


$ VI. Affinitatis vero Venera- 
tione a quarundam Nuptiis ab- 
ſtinere neceſſe eſt ; ut ecce Pri- 
vignam, aut Nurum Uxorem du- 
cere non licet, quia utraeque Fi- 
liae Loco ſunt. Quod ita ſcili- 
cet accipi debet, ſi fuit Nurus, 
aut Privigna tua. Nam ſi ad- 
huc nupta eſt Filio tuo, alia 
Ratione Uxorem eam ducere non 
poteris, quia eadem duobus nup- 
ta eſſe non poteſt. Item ſi ad- 
Muc Privigna tua eſt, id eſt, fi 
Mater ejus tibi nupta eſt, ideo 
eam 
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eam Uxorem ducere non poteris, 
quia duas Uxores codem Tempo- 
re habere non licet. 


§ 6. We are under a Neceſſity of ab- 
frarning from certain Marriages, thro" a 
Veneration for Aſinity; for it is unlaw- 
ful to marry a Wife's Daughter, or a Son's 
Wife, in that both are in the Place of 
Daughters. And this Rule muſt be under- 
flood to relate not only to thoſe who attually 
are, but alſo to thoſe, who have been our 
Daughters-in-Law at any Time. For 
Marriage with a Son's Wife, whilſt ſhe 
continues to be his Wife, is prohibited 
on another Account, viz. becauſe the 
fame Woman can not at one and the ſame 
Time be the Wife of two. And the 
Marriage of a Man with his Wife's 
Daughter, whilſt her Mother continues to 
be bis Wife, is alſo probibited for anather 
Reaſon ; namely, in that it is unlawful for 
P one 
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one Man to have two Wives at the ſame 
Time. 


De Socru et Vovercaà. 


$ VII. Socrum quoque et No- 
vercam prohibitum eſt Uxorem 
ducere, quia Matris Loco ſunt. 
Quod et ipſum diſſoluta demum 
Affinitate procedit: Alioquin, ſi 
adhuc Noverca eſt, id eſt, ſi ad- 
huc Patri tuo nupta eſt, com- 
muni jure impeditur tibi nubere, 
quia eadem duobus nupta eſſe 
non poteſt. Item, ſi adhuc So- 
crus eſt, id eſt, ſi adhuc Filia 
ejus tibi nupta eſt: ideo impe- 
diuntur tibi Nuptiae, quia duas 
Uxores habere non potes. 


$ 7. 4 Man is forbid to marry his 
Wife's Mother, and his Father's Wife, in 
that they both hold the Place of Mothers. 
And 


(TOE: } 
And this Injunction muſt be obſerved, altho 
the Affinity is diſſolved. But, omitting 
our Veneration for Affinity, a Father's 
Wife, whilſt ſhe continues to be ſo, is pro- 
hibited to marry, becauſe no Woman can 
have two Huſbands at the ſame Time, A 
Man is alſo reſtrained from Matrimony 
with his Wife's Mother, her Daughter 
continuing to be his Wife, in that it is 
againſt Law to have two Wives, -- 


- a” - 2 
1 
, „ 


De Comprivignis. & 


S VIII. Mariti tamen F ilius ex 
alia Uxore, et Uxoris Filia ex 
alio Marito, vel contra, Matri- 
monium recte contrahunt, licet 
habeant Fratrem ſororemve ex 
Matrimonio poſtea contracto 
Natos. 


8 8. The Son of a Huſband by a former 
Wifey and the Daughter of a Wife by a © 
former Huſband, and, e contra, may law- 


Y 2 fully 
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fully contract Matrimony, even tho" a 
Brother, or Siſter, is born of ſuch ſecond 
Marriage between their reſpettive Pa- 
rents. 


De quaſi Privigna, quaſi Nurn, 


et quaſi NVNoverca. 


\ 

IX. Si Uxor tua poſt Divor- 
trum ex alio Filiam procreavit, 
haec non eſt quidem Privigna tua. 
Sed Juſtianus hujuſmodi Nuptiis 
abſtineri debere ait. Nam con- 
ſtat, nec ſponſam Filii Nurum 
eſſe, nec Patris ſponſam Nover- 
cam eſſe: Rectiùs tamen et jure 
facturos eos, qui ab hujuſmodi 
Nuptiis abſtinuerint. 


$ 9. Va Wife, after Divorce, brings 
forth a Daughter by a ſecond Huſband, 
fuch Daughter is not to be reckoned a 
Daughter-in-Law to the firſt Huſband. 
It is nevertheleſs the Opinion of Julian, 

that 
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that we ought to abſtain from ſuch Nup- 
trials. It is alſo evident, that the efpouſ- 
ed Wife of a Son is not a Daughter-in- 
Lax to his Father; and that the eſpouſed 
Wife of a Father, is not a Step-mother 
to his Son. Net thoſe, who abſtain from 
fuch Nuptials, demean themſelves rightly. 


Si Uxor tua poſt Divortium.] It will be ſuſh- 
Client in this Place to obſerve, that Divorces with 
us are either a Menſa, et Thoro, or, a Vincutls 
Matrimonii. A Divorce a Menſa et Thoro ſepa- 
rates only from Bed and Board, but does not baſ- 
tardize the Children, who were begot before ſuch 
Divorce; and Perſons ſo divorced may afterwards 
live together if they mutually conſent, But a Di- 
vorce a Vinculo Matrimonii intirely diſſolves the 
Bond of Matrimony ab initio, fo that the Iſſue is 
baztardized, and the Parties divorced at Liberty to 
marry. But if either of the Perſons dies before 
the Sentence of Divorce is pronounced, the Sen - 
tence ought not to be pronounced atterwards, and 
therefore the Iſſue is eſteemed legitimate, For a 
Marriage even within the Levitical Degrecs is 
voidable only, and not void until Sentence is gi- 
ven. Faugh. 208. 220. 

The Cauſes of a Divorce a Vinculs Matrimoni! 
are Precontract, Conſanguinity, Affinity, and 
e e ; all which are precedent to Matrimo- 

: And Divorces for other Cauſes, than theſe 
are only a Menſa et Tharo: For a Divorce on 
Account of Adultery can regularly have no other 
Effect, than to ſeparate the Parties without diſ- 

ſolving 
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ſolving the Matrimony, leſt married Perſons 
ſhould offend purpoſely. Alſo a Divorce ob S. 
vitiam is of the ſame Nature, and does not diſ- 
ſolve the Matrimony, being a Proviſion only for 
the Safety of the Woman againſt Ill-uſage and 
Cruelty. But in theſe Caſes the Parties frequent- 
ly obtain an Act of Parliament for the Diſſolution 
of the Marriage. 

Among the Romans the Bond of Matrimon 
was frequently diſſolved upon the moſt trivial Pre- 
tences, and ſometimes even the mutual Conſent 
of Parties was alone ſufficient, as in the Caſe of 
Cato, and Marta, related by Plutarch. * For 
« when Hortenſius earneſtly deſired Martia, Ca- 
*« to did not deny the Requeſt of his Friend, but 
„ ſaid, That Philip the Father of Martia ought 
< alſo to be conſulted. Philip therefore being 
« ſent for, came; and finding they were well a- 
„ greed, gave his Daughter Martia to Hortenſius 
« in the Preſence of Cato, who himſelf aſſiſted at 
« the Marriage. 

The Reader may obſerve from this Extract, 
that Cato did not lend out his Wife, but abſolute- 
ly parted from her, which was allowable. v. Ken- 
net's Antig. p. 332. in which this Matter is fully 
diſcuſſed, and the Aﬀertions of Tertullian con- 
tuted. | 

But the Emperor 7u/tinian prohibited all ſuch 
Diſſolutions of Marriage, as were merely volun- 
tary, unlels it could be made evident, that Chaſ- 
tity was the Motive. 

Duia vero ex Conſenſu aliqui uſque ad Preſens 
alterna Matrimonia ſoluebant, hoc de cætero fieri 
nullo ſini mus modo, nift forte quidam caſtitatis Con- 


cupiſcentia hoc fecerint. Nov. 117. C. 10. 


The Emperor alſo limited the Cauſes of Di— 
vorce, and ordained, in Favour of Children, that 
they 
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they ſhould not be prejudiced by the Separation of 
their Parents, 

Nati Filii nullo Modo lædantur ex Separatione 
Nuptiarum, ſed ad Parentum Hereditatem vocen— 
tur, &c, Nov. 117. C. 7, 8. 


De Servili Cognatione. 


8 X. Illud certum eſt, Servi- 
les quoque Cognationes impedi- 
mento Nuptus eſſe, 11 forte Pa- 
ter, et Filia, aut Frater et Soror 
manumitti fuerint. 


§ 10. I is not to be doubted, but that 


ſervile Cognation is an Impediment to Ma- 


trimony, as when a Father and Daughter, 
or a Brother, and Siſter are manumitted. 


De reliquis prohibitionibus. 


$ XI. Sunt et aliae Perſonae, 
quae propter diverſas Rationes 
Nuptias contrahere prohibentur, 
quas in Libris Digeſtorum ceu 
Pandec- 


— 
- — — — —— | _ 
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Pandectarum ex jure vetere col- 
lectarum enumerari permiſſimus. 


§ 11. There are, beſides theſe already 
mentioned, many other Perſons, who, for 
diverſe Reaſons, are prohibited to marry 
with each other ; all whom We have cauſed 


to be enumerated in the Digeſts, collected 


from the old Law. 


Sunt et aliae Perfonae. ] Senators were prohi- 
bited to marry with Libertines; Tutors and Cu- 
rators with their Wards, &c. v. LL. 16. 42. 
44. 57. 66. D. de Ritu Nupt. 


 DePoenis injuftarum Muptiarumm. 


$ XII. Si adverſus ea, quae 
diximus, aliqui coierint; nec Vir, 
nec Uxor, nec Nuptiae, nec Ma- 
trimonium, nec Dos intelligitur. 


Itaque ii qui ex eo coitu naſcun- 
tur, in Poteſtate Patris non ſunt: 


ſed tales ſunt | quantum ad pa- 
triam Poteſtatem pertinet ] qua- 
les 


/ 
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les fant ii, quos Mater vulgo con- 
cep. Nam nec hi Patrem ha- 
bee intelliguntur, cum et 1is Pa- 
ter incertus ſit; unde ſolent Spu- 
rii appellar 1 Tlage Iny oToear, LEA 
Satione, et «rg, quaſi fine Pa- 
tre Filii. Sequitur ergo ut diſ- 
{oluto tali Coitu, nec Dotis, nec 
Donationis Exactioni Locus fit. 
Qui autem prohibitas Nuptias 
contrahunt, et alias Poenas pa- 
tiuntur, quae ſacris Conſtitutio- 
nibus continentur. 


§ 12. Fany Perſons preſume to coba- 
bit together in Contempt of the Rules we 
have here laid down, they ſhall not be 
deemed Huſband, and Wife, neither ſhall 
their Marriage, or any Portion given on 
Account of ſuch Marriage, be valid. 
And the Children born in ſuch Cohabita- 
tion ſhall not be under the Power of their 
Father. For, in Reſpect to paternal 


Q Poren, 
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Power, they reſemble the Children of a 


common Woman, who are looked upon as 


not having a Father, becauſe it is incer- 


tain, who he is. It therefore follows, 


that after the Diſſolution of any ſuch 
Marriage no Portion, or Gift, propter 
Nuptias, can legally be claimed. But 
thoſe, who contract fuch prohibited Ma- 
trimony, muſt undergo the further Puniſh- 
ments ſet forth in our ſacred Conflituticns, 


De Legitimatione, 


$ XIII. Aliquando autem eve- 
nit, ut Liber, qui ſtatim ut na- 
ti ſunt, in Poteſtate Parentum 
non ſunt, poſtea redigantur in 
Poteſtatem Patris: qualis is eſt, 
qui dum naturalis fuerat, poſtea 


Curiae datus, Poteſtati Patris ſub- 


jicitur; nec non is, qui a Muli- 
ere Libera procreatus, cujus Ma- 
trimonium minime Legibus in- 

terdictum 
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terdictum fucrat, ſed ad quam 
Pater conſuctudinem habuerat, 
poſtea ex noſtra Conſtitutione do- 
tatibus inſtrumentis compoſitis, 
in Poteſtate Patris efficitur. Quod, 
ac aliis Liberis, qui ex eodem 
Matrimonio fuerint procreati, ſi- 
militer noſtra Conſtitutio prac- 
buit. 


§ Iz. It ſometimes happens, that the 
Childrei, who at the Time of their Birth 
were not under the Power of their Pa- 
rents, are reduced under it afterwards. 
Thus a natural Son, who is made a De- 
curion, becomes ſubjett to his Father's 
Power. Alſo if the Parents of a natu- 
ral Child, whoſe Mother was free, con- 
tract legal Matrimony after his Birth, 


ſuch Child is, by Virtue of our Conſtitu- 


tion, made as fully ſubject to the Power 


bis Father, as the Children, who are 


born after ſuch Matrimony. 


O 2 Nec 


— 
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Nec non is.] By a Conſtitution or Canon made 
in the Time of Pope Alexander the Third, it was 
enacted, ©< That Children born before the So- 
© lemnization of Matrimony, might neverthe- 
& leſs become Legitimate by the ſubſequent Mar- 
& riage of their Parents.” And in Conſequence 
of this Canon, all the Biſhops of England, in the 
Reign of Henry the Third, petitioned the Lords, 
„That they would conſent, that all ſuch, as 
« were born before Matrimony ſhould be Legi- 
«« timate, as well as thoſe who were born after 
„ Matrimony, in reſpec to hereditary Succeſ- 
© fion; inaſmuch as the Church accepteth all 
ſuch as Legitimate.” 

But all the Earls and Barons with one Voice 
anſwered, „ That they would not change the 
& Laws of England, which hitherto had been uſed, 
and approved.” Rogaverunt omnes Epiſcopt 
Magnates, ut conſentirent, quod Nati ante Matri- 
monium eſſent legitimi; ficut illi, qui nati ſunt poſt 
Matrimonium, quantum ad Succeſſionem heredita- 
riam, quia Eccleſia tales habet pro legitimis. Et 
omnes Comites et Barones una Vace reſponderunt, 
guod nolunt Leges Angliae mutare, quae huc uſque 
uſitatae ſunt, et approbatae. Stat. Merton. 20 
H. 3. 1 Inſt, 245. 2 Inſt. 97. 
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De ADoPTIONIBUS. 
17 U LU SAL. 


Continuatio, 


ON ſolum autem na- 
turales Liberi, ſecun- 
dum ea, quae diximus, in Po- 
teſtate noſtra ſunt, verum etiam 
ii, quos adoptamus. 


Pr. 


Pr. It appears from what has been al- 
ready ſaid, that all natural Children are 
ſubjeft to paternal Power. We muſt now 
add, that not only natural Children are 
ſulject to it, but thoſe alſo, whom we 
adopt. 


Naturales Liberi.] By natural Children are 
here meant ſuch as are Legitimate, 


Diviſio 
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Di vi ſio Adoptionis. 


$I. Adoptio autem duobus 
Modis fit, aut Principali Reſcrip- 
to, aut Imperio Magiſtratus. 
Imperatoris Auctoritate adopta- 
re quis poteſt eas, eaſve, qui, 
quaeve ſui juris ſunt ; quae Spe- 
cies Adoptionis dicitur Adroga- 
tio. Imperio Magiſtratus adop- 
tamus eos eaſve, qui quaeve in 
Poteſtate Parentum ſunt : five 
primum Gradum Liberorum ob- 
tineant, qualis eſt Filius, Filia: 
ſive inferiorem, qualis eſt Nepos, 
Neptis, Pronepos, Proneptis. 


$ 1. Adoption is made two Ways, ei- 
ther by a Reſcript from the Emperor, or 
by the Authority of the Magiſtrate, The 
imperial Reſcript impowers us to adopt 
Perſons of either Sex, who are indepen- 
dent; 


. 
| 
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dent; and this Species of Adoption is cat- 
led Arrogation, But it is by the Autho- 
rity of the Magiſtrate, that we adopt 
Perſons actually under the Power of their 
Parents, whether they are in the firſt De- 
gree, as Sons and Daughters, or in an 
inferior Degree, as Grand-children, or 
Great Grand-children. 


Adoptio autem.] It is certain that Adoption 
was never practiſed in England. Sir Edward 
Coke writes thus concerning it. We remember 
not that we have rcad in any Book of the Legiti- 
mation o2 Adoption of an Hei, but only in Bracton, 
and that to no little Purpoſe. But the ſureft Adop- 
tion 1s to make good Aſſurance of the Land by 
learned Advice. The Paſlage referred to in Brac- 
ton, is in theſe Words. Legitimantur etiam quan- 
doque, quaſs per Adoptionem, et de Conſenſu et Vo- 
luntate Parentum, ut fi Uxor alicujus de alio con- 
ceperit, quam de viro ſuo, et licet de hoc conſtite- 
rit in veritate, fi Vir ipſum in domo ſua ſuſceperit 
et advocaverit, et nutrierit ut Filium, erit Haeres 
et legitimus ; vel ft expreſſe non adocaverit, dum ta- 
men illum non amoverit, five Vir omnino ignorave- 
rit, vel ſctverit, vel dubitaverit, talis legitimus 
ut Haeres judicabitur, eo quod naſcitur de Uxore, 


dum tamen praeſumi poſſit, quod potuit ipſum genu- 


e. Lib. 2. C. 29. 


4 


Qui 
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Qui poſſunt adoptare Filium fa- 


milias, vel non. 


& IT. Sed hodie ex noſtra Con- 
ſtitutione, cum Filius familias a 
Patre natural: Extraneae Perſonae 
in Adoptionem datur, jura Patris 
naturalis minime diſſolvuntur, 
nec quicquam ad Patrem adop- 
tivum tranſit, nec in Poteſtate 
ejus eſt, Bert ab inteſtato jura 
ſucceſſionis ei a nobis tributa ſint. 
Si vero Pater naturalis non ex- 
traneo, ſed Avo Filii ſui mater- 
no, vel ſi ipſe Pater naturalis fu- 
erit emancipatus, etiam Avo 
vel Proavo ſimili modo pater- 
no vel materno Filium ſuum 
dederit in Adoptionem, in hoc 
Caſu, quia concurrunt in unam 
Perſonam et naturalia et Adop- 
tionis jura, manet ſtabile jus Pa- 

tris 
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| ttis adoptivi, et naturali vinculo 
| copulatum, et legitimo Adop- 
tionis modo conſtitutum, ut et 
in Familia et in Poteſtate hujuſ- 
modi Patris adoptivi fit. 


the Son of a Family is given in Adoption 
by his natural Fother to a Stranger, the 
Right of paternal Power in the natural 
Father is not diſſolved, neither does any 
thing paſs to the adoptive Father, neither 
is the adopted Son in his Power, alths' 
fuch Son is by us allowed to have the Right 
of Succeſſion to his adoptive Father, 1f be 
dies inteſtate. But if a natural Father 
gives his Son in Adoption, not to a Stran- 
ger, but to the maternal Grandfather of 
fuch Son; or if a natural Father, who 
hath been emancipated, ſhould give his 
Sen, begotten after Emancipation, to his 
paternal, or maternal Grandfather, or 
Great-Grandfather, in this Caſe, the 

R Rights 


$ 2. But now by our Conſtitution, when 
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Rights of Nature, and Adoption concur- 
ring, the Power of the adoptive Father 
is eſtabliſhed both by natural Ties, and le- 
gal Adoption, ſo that the adopted Son 
would be both in the Family, and under 
the Power of his adoptive Father. 


Ex noſtra Conſtitutione.] L. pen. Cod. h. T. 
Before this Conſtitution, Agnation was diſſolved 
by Adoption, which frequently proved an Injury 
inſtead of a Benefit, to thoſe, who were adopted. 


Non Extraneo.] In Adoption all Perſons are 
reputed Strangers, who are not relatively Aſcen- 
dents, and Deſcendents either paternal, or mater- 
ternal, in a right Line: And therefore if a Ne- 
phew is given in Adoption to his Uncle, the Ne- 
phew will not become ſubject to the Power of his 
Uncle by the Adoption; for inaſmuch as the Re- 
lation, which ſubſiſts between them is only colla- 
teral, they are therefore accounted Strangers. 

Extraneam autem Perſonam intelligit Fuſtini- 
anus omnem, quae extra Lineam Parentum fit : 


Unde qui a Patruo aut Auunculs adoptati ſunt, 


perinde haberi debent, ac fi a quouis extranes adep- 


tati forent. Vin. h. T. 


De Arrogatione impuberis. 


$ II. Cum autem impubes 
per principale Reſcriptum arro- 
| gatur, 
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gatur, cauſa cognita, Arrogatio 
fieri permittitur z et exquiritur 
Cauſa Arrogationis, an honeſta 
fit, expediatque Pupillo: et cum 
quibuſdam Conditionibus Arro- 
gatio fit, id eſt, ut caveat Arro- 
gator Perſonae publicae, ſi intra 
Pubertatem Pupillus deceſſerit, 
reſtititurum ſe bona illis, qui fi 
Adoptio facta non eſſet, ad Suc- 
ceſſionem ejus venturi eſſent. 
Item non aliter emancipare eum 
poteſt Arrogator, niſi Cauſa cog- 
nita dignus emancipatione fuerit, 
et tunc ſua bona ei reddat. Sed 
et ſi decedens Pater eum exhere- 
daverit, vel vivus ſine juſta cau- 
ſa emancipaverit, jubetur quar- 
tam Partem ei bonorum ſuorum 
relinquere, videlicet, praeter Bo- 
na, quae ad Patrem adoptionum 
tranſtulit, et quorum Commo- 
dum ei poſtea acquiſivit. 

R 2 §3. When 
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S 3. When any Perſon, not arrived at 
Puberty, is arrogated by the imperial Re- 
ſeript, the Cauſe is firſt inquired into, 
that it may be known whether the Arro- 
gation is juſtly founded, and expedient jor 
the Pupil, Arrogation is always made 
on certain Conditions, for the Arrogator 
7s ovliged to give Caution before a public 
Notary, thereby binding himſelf, if his 
Pupil ſhould die within the Age of Puber- 
ſy, to reſtore all the Goods and Effects of 
fuch Pupil to thoſe, who would have fuc- 
ceeded him, had no Arrogation been made. 
An Arregator is alſo prohibited to eman- 
cipate, unleſs he has given legal Proof 
that his arrogated Son deſerves Emanci- 
pation ; aud even then he is bound to make 
full Reſtitution of all Things belonging to 
ſuch Son. Alſo if a Father, upon his 
Death-Bed, hath difinherited his arro- 
gated Son, or when in Health hath eman- 
ripated him without a juſt Cauſe, the Fa- 
ther is commanded to leave the fourth 
Part, 
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Part of all his Goods to his Son, beſides 
what ſuch Son brought to him at the Time 


of Arrogation, and acquired for him 5 


ferwards, 


Bonorum.] With us the Word foods does not 
comprehend ſuch Things, as are in the Nature of 
Freehold, or Parcel of it, but denotes only Chat- 
tels. But in the Civil Law the Word Bona has 
a greaterLatitude, and generally comprehends a 
Man's whole Eftate, of whatſoever it conſiſts. 


De Aetate adoptantis, et adoptati. 


_ IV. Minorem, natu Majo- 
rem non poſſe adoptare, placet ; 
Adoptio enim Naturam imitatur, 
et pro Monſtro eſt, ut Major fit 
Filius, quam Pater. Debet ita- 
que is, qui ſibi Filium per Adop- 
tionem, aut Arrogationem facit, 
plena Pubertate, id eſt, decem 
et octo Annis praccedere. 


& 4. A Junior is not permitted to a- 
adapt a Senior ; for Adoption imitates Na- 
| ture, 


HO —  —— — — 
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ture, and it feems unnatural that a Son 
ſhould be older than his Father. He there- 
fore, who would either adopt, or arrogate, 
ſhould be Senior to his adopted, or arro- 
gated Son by full Puberty, that is, by 


eighteen Years. 


Plena Pubertate.] Altho* Perſons for many 
Purpoſes are faid to commence Puberes at Four- 
teen, yet they are not reputed to have arrived at 
full Puberty, *till Eighteen. 


De Adoptione in Locum Wepotis 
vel Weptis. 


v. Licet autem et in Locum 
Nepotis vel Neptis, Pronepotis 
vel Proneptis, vel deinceps adop- 
tare, quamvis Filium quis non 


habeat. 


§ 5. I is lawful to adopt a Perſon ei- 
ther as @ Grand-ſon, or Grand- daughter, 
Great Grand-ſon or Great Grand-daugh- 


. Fer, 
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„ 
ter, or in a more diſtant Degree, altbo 
the Adopter hath no Son. 


De Adoptione Filii alieni in Lo- 


cum MWepotis, et contra. 


$ VI. Et tam Filium alienum 
quis in Locum Nepotis adoptare 


poteſt, quam Nepotem in Lo- 
cum Filii. 


$ 6. A Man may adopt the Son of a- 
nother, as his Grand-ſon, and the Grand- 


fon of another, as his Son. 


De Adoptione in Locum IVepotis. 
$ VII. Sed ſi quis Nepotis loco 


adoptet, vel quaſi ex Filio quem 


habet jam adoptatum, vel quaſi 
ex illo, quem naturalem in ſua 
Poteſtate habet, eo caſu et Filius 
conſentire debet, ne ei invito ſu- 
us Haeres agnaſcatur. Sed ex 

contra- 
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| contrario, {1 Avus ex Filio Ne- 
potem det in Adoptionem, non 
eſt neceſſe, Filium conſentire. 


$ 7. If any Man, who has already ei- 
ther a natural, or an adopted Son, is de- 
firous to adopt another, as his Grand- on, 
the Conſent of his Son, whether natural 
or adopted, ought in this Caſe to be firſt 
obtained, left an Heir ſhould be intruded 
upon him. But on the contrary, if a 
| Grand-father is willing to give his Grand- 
1 ſon in Adoption, the Conſent of the Son 


is unneceſſary. 


* 
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Dui dari poſſunt in Adoptionem. 


& VIIE. In plurimis autem Cau- 
ſis adfimulatur is, qui adoptatus 
vel arrogatus eſt, ei, qui ex le- 

gitimo Matrimonis natus eſt, et 
ideo, ſi quis per Imperatorem, 
vel apud Practorem, vel Praeſi- 

| dem 
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dem Provinciae non extraneum 
adoptaverit, poteſt eundem in 
Adoptionem alii dare. 
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$ 8. He who is either adopted, or ar- 
rogated, bears Similitude in many Things 
to 4 Son born in lawful Matrimony, and 
therefore whoever 1s adopted either by Re- 
ſeript, or before a Pretor, or before the 
Governor of a Province, the ſame, if -he 
7s not a Stranger, may be given in Adop- 
tion to another, 


Non extraneum adoptaverit.] No Perſon can 
give another in Adoption, who is not under his 
Power ; and it appears by the ſecond Paragraph 
of this Title, that if Titius ſhould adopt a Stran- 
ger, the Stranger would not be ſubject to Titius, 
but ſtill remain under, the Power of his natural 
Father; and it therefore follows, that Titius could 
not give ſuch Stranger in Adoption to another. 


9 i ts," qui 3 non poteſt, 


adoptet. 
* IX. Sed et illud utriuſque 


Adoptionis commune eſt, quod 
et 


( 124 ) 
et ii, qui generare non poſſunt, 
quales ſunt Spadones, adoptare 
poſſunt : caſtrati autem non poſ- 
ſunt. 


§ 9. 1t is obſerved as a common Rule 
both in Adoption, and Arrogation, that 
fuch as are impotent [whom wwe denomi- 
nate Spadones] may adopt Children, but 
that thoſe, who are caſtrated, can not 
adopt. 


Quales ſunt Spadones.] Thoſe who were deno- 
minated Spadones might alſo marry, as well as a- 
dopt, in that there was a Poſſibility of their be- 
coming potent. And by Marriage they were in- 
titled to have an Action pro Dote. L. 39. P. 1. 
D. de jure Dotium. The Emperor Leo, in his 


Novels, permitted even caſtrated Perſons to adopt. 
Leon, Nov. 26. | 


Si Foemina adoptet. 


$ X. Foeminae quoque adop- 
tare non poſſunt, quia nec na- 
turales Liberos in ſua Poteſtate 
habent, Sed ex Indulgentia 
2 Principis 
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Principis ad Solatium Liberorum 
amiſſorum adoptare poſſunt. 


 {F 10. Women are prohibited to adopt, 
in that they have not even their natural 
Children in their own Power, But when 
Death hath deprived them of their natu- 
ral Children, they may, by the Indulgence - 
of the Prince, adopt others, as a Solace 
for their Loſs. 


Sed ex Indulgentia.] L. 29, de inoff. Toft. This 
Indulgence extended only to Widows, who were 
not permitted to have Power over thoſe, whom 
they adopted, altho' their adopted Children were 
not Strangers: quia Foeminae nec naturales Libe- 
ros in ſua Poteſtate habent. REA 

The Emperor Leo permitted Virgins, as well as 
Widows, to adopt without Licence. Leon, Nov. 


27. 


De Liberis arrogati. 


S XI. Illud Proprium eſt Adop- 
tionis illius, quae per ſacrum 
Oraculum fit, quod is, qui libe- 
ros in Poteſtate habet, ſi ſe arro- 
| S 2 gandum 
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gandum dederit, non ſolum ipſe 
Poteſtati Arrogatoris ſubjicitur, 
ſed etiam Liberi ejus fiunt in e- 
juſdem Poteſtate, tanquam Ne- 
potes. Sic enim et Divus Au- 
guſtus non ante Tiberium adop- 
tavit, quam is Germanicum a- 


doptaſſet; ut protinus, Arroga- 


tione facta, inciperet Germani- 
cus . Nepos eſſe. 


8 11, It is peculiar ts that Kind of 
Adoption, which is made by Reſcript, that 
if a Perſon, having Children under bis 
Power, ſhould give himſelf in Arrogation, 
that both he, as a Son, end bis Children, 
as Grand- children, would become ſubje# 
to the Power of the Arrogator. It was 


for this Reafon that Auguſtus did not a- 


dopt Tiberius, till Tiberius had adopted 
Germanicus ; ſo that Tiberius became the 
Son, and Germanicus the Grandſon of Au- 
guſtus af the ſame Inflant by Arrogation, 


De 
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De ſervo adoptivo et Filio nomi- 
nato a Domino. 


$ XII. Apud Catonem bene 
Scriptum refert Antiquitas, ſer- 

vos, ſi a Domino adoptati ſint, 

ex hoc ipſo poſſe liberari. Un- 

de et nos eruditi, in noſtra Con- 
ſtitutione etiam eum Servum, 
quem Dominus actis intervenien- 

tibus Filium ſuum nominaverit, 

| liberum efle conſtituimus: licet 
hoc ad jus Filii accipiendum non 


ſufficiat. 


§ 12. The following Anſwer of Cato 
was approved of by the antient Lawyers, 
viz. that Slaves adopted by their Maſters, 
obtain Freedom by the Adoption. And 
from hence inſtructed, we have enacted by 
our Conſtitution, that a Slave, whom any 
Maſter nominates to be bis Son in the Pre- 
ſence of a Magi * becomes free by fuch 


Nomina- 
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Nomination, altho' it does not convey to 
him any filial Right. , 


In noſtra Conſtitutione.] C. 7. 7. 6. p. 10. 
de latina Libertate tollenda. | 


Quibus Modis Jus patriac 
Poteſtatis ſolvitur. | 


T1iTvu-L wg XII. 


Scopus et Merus. De Morte. 
Pr. Ideamus nunc quibus 

Modis ii, qui alieno 
juri ſunt ſubjecti, eo jure liberen- 
tur. Et quidem quemadmodum 
liberentur Servi a Poteſtate Do- 
minorum, ex iis intelligere poſ- 
ſumus, quae de Servis manumit- 
tendis ſuperius expoſuimus. Hi 
vero, qui in Poteſtate Parentis 


ſunt, mortuo eo, ſui juris fiunt. 
Sed 
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Sed hoc Diſtinctionem recipit : 
nam mortuo Patre, ſane omni mo. 
do Filii Filiaeve ſui juris efficiun- 
tur; Mortuo vero Avo, non om- 
nimodo Nepotes, Nepteſve ſui ju- 
ris fiunt; ſed ita, {1 poſt Mor- 
tem Avi in Poteſtatem Patris ſui 
recaſuri non ſunt. Itaque ſi mo- 
riente Avo Pater eorum vivit, et 
in Poteſtate Patris ſui eſt, tunc 
poſt Obitum Avi in Poteſtate Pa- 
tris ſui fiunt. Si vero is, quo 
Tempore Avus moritur, aut jam 
mortuus eſt, aut per Emancipa- 
tionem exiit de Poteſtate Patris, 
tunc ii, qui in Poteſtatem ejus 
cadere non poſſunt, ſui juris fi- 
Unt. | 


Pr. Let us now inquire how thoſe, who 
are in Subjection to others, can be freed 
from that Subjeftion. The Means by 
which Slaves obtain their Liberty may be 


Fully 
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fully underſtood by what we have already 
ſaid in treating of Manumiſſion. But 
thoſe, who are under the Power of a Pa- 
rent, become independent at his Death ; 
yet this Rule admits of a Diſtinction. 
When a Father dies his Sons and Daugh- 
ters are, without Doubt, independent; 
but by the Death of a Grand-father his 
Grand-children do not become independent, 
unleſs it happens, that there is an Impoſ- 
ſibility of their ever falling under the 
Power of their Father. Therefore if 
their Father is alive at the Death of their 
Grand-father, and are 'till then under his 
Power, the Grand-children, in this Caſe, 
become ſubject to the Power of their Fa- 
ther. But if their Father is either dead 
or emancipated before the Death of their 
Grand-father, they then become indepen- 
dent at his Death, it being impoſſible for 
them to fall under the Power of their 
Father. 


De 
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De Deportatione. 


_ FI. Cum autem is, qui ob 
aliquod Maleficium in Inſulam 
deportatur, Civitatem amittit, 
ſequitur ut qui eo Modo ex Nu- 
mero Civium Romanorum tolli- 
tur, perinde quaſi eo mortuo, 
deſinant Liberi in Poteſtate eJus 
eſſe. Pari Ratione et ſi is, qui 
in Poteſtate Parentis fit, in inſu- 
lam deportatus fuerit, deſinit eſ- 
ſe in Poteſtate 8 Sed ſi 
ex Indulgentia Principis reſtituti 
fuerint per omnia, priſtinum ſta- 
tum | reciprunt. | 


$ 1. Va Man, upon Convittion of 
ſome Crime, is deported into an Iſland, he 
loſes the Rights of a Roman Citizen ; and 
it follows, that the Children of ſuch a Per- 
lon ceaſe to be under his Power, as if he 
Was Cy dead. And by a Parity of 
T Reaſon- 
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Reaſoning, if a Son is deported, he ceaſes 
to be under the Power of his Father. But 
if, by the Indulgence of the Prince, a Cri- 
minal is wholly reſtored, he regains iu- 


fantly his former Condition. 


De Relegatione. 


$ II. Relegati autem Patres in 
Inſulam in Poteſtate Liberos re- 
tinent, et Liberi relegati in Po- 
teſtate Parentum remanent. 


$ 2. A Father, who is relegated, re- 
tains his paternal Power; and à Son, 
who is relegated, ſtill remains under the 
Power of his Father. 


De Servitute Poena. 


$ III. Poenae Servus effectus 
filios in Poteſtate habere deſinit. 
Servi autem Poenae efficiuntur, 
qui 


| (233 ] 
qui in Metallum damnantur, et 
qui Beſtiis ſubjiciuntur. 


§ 3. When a Man is judically pro- 
nounced to be the Slave of Puniſhment, he 
loſes his paternal Furiſdiction. The Slaves 
of Punifhment are ſuch, as are condemned 
to the Mines, or ſentenced to be deſtroyed 
by wild Beaſts. 


De Dignitate. 


$ IV. Filius familias ſi mili- 
taverit, vel ſi Senator, vel Con- 
ſul factus fuerit, remanet in Po- 
teſtate Patris; Militia enim, vel 
conſularis Dignitas de Patris Po- 
teſtate Filium non liberat. Sed 
ex Conſtitutione noſtra ſumma 
Patriciatus Dignitas illico, impe- 
rialibus Codicillis praeſtitis, Fili- 
um a patria Poteſtate liberat. 
Quis enim patiatur, Patrem qui- 

1 dem 
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dem poſſe per Emancipationis 
Modum Poteſtatis ſuac nexibus 
Filium liberare, imperatoriam 
autem Celſitudinem non valere 
eum, quem ſibi Patrem elegit, 
ab aliena eximere Poteſtate. 


$ 4. F the Son of a Family becomes a 

Soldier, a Senator, or a Conſul, he ſtill 

remains under the Power of his Father, 

from which neither the Army, the Senatc, 

| nor Conſular Dignity can emancipate him. 
| But 1t is enacted by our Conſtitution, that 
the Patrician Dignity, conferred by our 
ſpecial Diploma, ſhall free every Son from 
all paternal Subjection. For it is abſurd 
to think, that a Parent may emancipate 
his Son, and that the Power of an Em- | 
peror ſhould not be ſufficient to make any f 
Perſon independent, whom he hath choſen f 
r be a Father, 


Patriciatus Dignitas.] During the Republic the 
Title of Patricians was conferred on ſuch only, 
as were the Deſcendents of thoſe Senators, whom 

| Romulus 
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Romulus had created. And Livy teſtifies, that in 
his Time the Children of every antient ſenatorial 
Family were nominated Patricians. 

Patricii eorum Senatorum Progenies erant, quos + 
Romulus crearat : hac tamen Aetate antiquiſſimae 
cujuſque ſenatoriae Familiae Liberi, Patricii ap- 
pellantur. | 

But after the Tranſlation of the Seat of the Em- 
pire to Conſtantinople, thoſe only were called Pa- 
tricians [quaſi Patres communis Reipublicae] who, 
having been curule Magiſtrates, were choſen by 
the Emperors to be Councellors of State. 


De Captivitate et Poſtliminio. 
$ V. Si ab Hoſtibus captus fu- 


erit Parens, quamvis Servus Ho- 
ſtium fiat, tamen pendet jus Li- 
berorum, propter jus Poſtliminii: 
quia hi, qui ab Hoſtibus Capti 
ſunt, ſi reverſi fuerint, omnia 
priſtina jura recipiunt; 1dcirco 
reverſus etiam Liberos habebit in 
Poteſtate: quia Poſtliminium fin- 
git eum, qui captus eſt, in Civi- 
tate ſemper fuiſſe. Si vero ibi 
deceſſerit, exinde ex quo captus 
eſt Pater, Filius ſui juris fuiſſe 

videtur. 
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videtur. Ipſe quoque Filius, Ne- 
poſve ſi ab Hoſtibus captus fue- 
rit, ſimiliter dicimus propter jus 
Poſtliminii, jus quoque Poteſta- 
tis Parentis in Suſpenſo eſſe. 
Dictum autem eſt Poſtliminium 
a Limine, et Poſt. Unde eum, 
qui ab Hoſtibus captus eſt, et in 
Fines noſtros poſtea pervenit, 
Poſtliminio reverſum recte dici- 
mus. Nam Limina, ſicut in Do- 
mo Finem quendam faciunt, ſic 
et imperii Finem eſſe Limen Ve- 
teres voluerunt. Hinc et limen 
dictum eſt, quaſi Finis quidam 
et Terminus. Ab eo Poſtlimi- 
nium dictum eſt, quia ad idem 
Limen revertebatur, quod ami- 
ſerat. Sed et qui captus victis 
Hoſtibus recuperatur, Poſtlimi- 
nio rediiſſe exiſtimatur. 


9 5. ff 
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§ 5. Va Parent is taken Priſoner by 
the Enemy, although he thus becomes a 
Slave, yet he loſes not his paternal Power, 
which remains in Suſpenſe by Reaſon of a 
Privilege granted to all Priſoners, name- 
ly, the Right of Return. Fer Captives, 
when they obtain their Liberty, are re- 
poſſeſſed of all their former Rights, in 
which paternal Power of Courſe muſt be 
included, And at their Return, they are 
ſuppoſed, by a Fiction of Law, never to 
have been abſent. Fa Priſoner dies in 
Captipity his Son is deemed to have become 
independent, not from the Time of the 
Death of his Father, but from the Com- 
mencement of his Captivity. Alſo if a 
Son, or Grand-ſon, becomes a Priſoner, 
the Power of the Parent 1s ſaid, for the 
Reaſon before aſſigned, to be only in Suſ- 
penſe. The Term Poſtliminium is derived 
from Poſt, and Limen. We therefore 
aptly uſe the Expreſſion Reverſus Poſtli- 


minio, 
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minio, when a Perſon, who was a Cap- 
tive, returns within our own Confines. 


De Emancipatione, item de Mo- 
dis et Effectibus Eju, dem. 


$ VI. Praeterea emanci ipatione 
quoque deſinunt Liberi in Po- 
teſtate Parentum eſſe. Sed Eman- 
cipatio antea quidem, vel per an- 
tiquam Legis Obſervationem pro- 
cedebat, quae per imaginarias 
venditiones, et intercedentes ma- 
numiſſiones celebrabatur, vel ex 
imperiali Reſcripto. Noſtra au- 
tem Providentia etiam hoc in me- 
lius per Conſtitutionem reforma- 
vit: ut Fictione priſtina exploſa, 
recta via ad competentes judices, 
vel Magiſtratus Parentes intrent, 
et Filios ſuos vel Filias, vel Ne- 
potes, vel Neptes, ac deinceps a 
| ſua manu dimittat, Et tunc ex 
5 Edicto 
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Edicto Praetoris in Bonis cjuſmo- 
di Filii, vel F iliae, vel Nepotis, 
vel Neptis qui quaeve a Parente 
manumiſſus vel manumiſſa fu- 
erit, eadem 3j jura praeſtantur Pa- 
renti, quae tribuuntur Patrono in 
Bonis Liberti. Et praeterea ſi 
impubes ſit Filius, vel Filia, vel 
a ipſe Parens ex Manumiſ- 
ſione Tutelam jus nanciſcitur. 


8 6. Children alſo ceaſe ta be under the 
Power of kbeir Parents by Emanci pation, 
Emancipation was effected according to our 
antient Law, either by imagi nary Sales, 
and intervening Manumi ſons, or by the 
imperial Reſeript ; but it has been our 
Care to reform theſe Ceremonies by an ex- 
preſs Conſtitution, fo that Parents may 
now have immediate Recourſe to the pro- 
per Fudge, or M lagiftrate, and emancipate 
their Children, Grand-chi laren, &c. of 
both Sexes. And a 15 by a Pretorian 

*U ei 
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Edict the Parent is allowed to have the 
ſame Right in the Goods of thoſe, whom 
he emancipates, as a Patron has in the 


Goods of his Freedman. And further, if 


the Children emancipated are within the 
Age of Puberty, the Parent by whom they 


were emancipated, obtains the Right of 


Waradſhip, or Tutelage, by the Emanci- 


pation, 


Emancipatio antea quidem. ] It was enacted by 
a Law of the twelve Tables, „ That a Son was 
<< not free from paternal Power ?till he had been 
<« thrice fold by his Father.” Si Pater Filium 
ter venumduit, Filius a Patre Liber eſto. Thus 
the Condition of a Son was worſe than that of a 
Slave. But altho' this Law ſoon loft it's Force, 
yet the formal Part of it was retained, and three 
Sales were {till thought requiſite to effect the Eman- 
cipation of a Son, altho' they were but imagina- 
ry. There was therefore always a feigned Contract 
made between the Father, and a Perſon whom 
he could confide in, called Pater fiduciqriys, who 
after every Sale reſtored the Son into the Hands 
of his Father. The Emperor Ana/tatius was the 
firſt who diſpenſed with theſe fiduciary Sales by 
his Reſcript; but Juſtinian entirely aboliſhed 
them, having ordained, That all Parents might 
emancipate their Children without the Obſervance 
of ſuch vain Ceremonies. Cum inſbeximus in 
Emancipationbus vanam Obſervationem cuſtodiri, 
et Jenditiones in liberas Perſonas figuratas, &c. 


quorum 
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quorum nullus rationatilis invenitur Exitus, &c. 
C. 8. T. 49. L. 6. 


Si alii emancipentur, alii retine- 
antur in Poteſiate. 


S VII. Admonendi autem ſu- 
mus, liberum Arbitrium eſſe ei, 
qui Filium et cx eo Nepotem, 
vel Neptem in Poteſtate habet, 
Filium quidem de Poteſtate di- 
mittere, Nepotem vero, vel Nep- 
tem retinere; et e converſo Fi- 
lium quidem in Poteſtate retine- 
re, Nepotem vero vel Neptem 
manumittere, vel omnes ſui ju- 
ris efficere. Eadem et de Pro- 
nepote, et Pronepte dicta effec 
intelligantur. 


& 7. A Parent having a Son under his 
Power, and by that Son a Grandſon, or 
Grand-daughter, may emancipate his Son, 
and yet retain his Grandſon, or Grand- 

U-2 daughter 
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daughter in Subjefion. He may alſo ma- 
mumit his Grandſon, or Grand- daugbter, 
and ſtill retain his Son under his Power ; 
or if he is fo di iſpoſed, he may make them 
all independent. And the ſame may be 
ſaid of a Great-grandſon, or a Great- 
grand- daughter. 


De Adoptione. 


8 VIII. Sed et ſi Pater Filium, 
quem in Poteſtate habet, Avo, 
vel Proavo naturali, ſccundum 
noſtras Conſtitutiones ſuper his 
habitas in Adoptionem dederit, 
id eſt, ſi hoc ipſum actis inter- 
venientibus apud competentem 
judicem manifeſtaverit, praeſente 
eo, qui adoptatur, et non con- 
tradicente, ngc non eo praeſente, 
qui adoptat, ſolvitur] jus Pot! clta. 
tis Patris naturalis: tranſit a au- 
tem in hujuſmodi Parentem a- 

doptivur 
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doptivum in cujus Perſona et 
Adoptionem eſſe pleniſſimam an- 
tea diximus. 


§8. If a Pather gives his Son in Adop- 
tion to the natural Grand-father, or 
Great-grand- father of fuch Son, frrietly 
adhering to the Rules laid down in our 
Conſtitutions for that Purpoſe enacted, 
which injoin the Parent to make his In- 
tention manifeſt before a competent Judge 
| in the Preſence of the Perſon to be adopt- 
ed, in no wiſe contradicting, and alſo in 
the Preſence of the Adoptor, then does the 
Right of paternal Power paſs wholly from 
the natural Father to the Adoptive, in 
whoſe Perſon, as we have before obſerved, 
Adoption has it's full Extent, 


Secundum noſtras Conſtitutiones.] C. 8. T. ot 
** 11. De Eman. Liberorum. 


De 
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De Mepote nato poſt Filium 


emancipatum. 


I. Illud ſcire oportet quod 
ſi Nurus tua ex Filio tuo conce- 
perit, et Filium tuum emanci— 
paveris, vel in Adoptionem de- 
deris praegnante Nuru tua, ni- 
hilominus quod ex ea naſcitur, in 
Poteſtate tua naſcitur. Quod ſi 
poſt Emancipationem vel Adop- 
tionem conceptus fuerit, Patris 
ſui emancipati, . vel Avi adoptivi 
Poteſtati ſubjicitur. 


8 9. It is neceſſary to be known, that 
if a Son's Wife hath conceived, and you 
afterwards emancipate that Son, or give 
him in Adoption, bis Wife being preg- 
nant, the Child, which ſhe brings forth 
will, notwithlanding this, be born under 
your paternal Authority, But if the 
Concepti on is ſubſequent to the Emancipa- 

tion, 
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tion, or Adoption, the Child ſo concei ved 


becomes ſubjet, at his Birth, either to 
his emancipated Father, or his adoptive 
Grand-father. 


Patris ſui emancipati, vel Avi adoptivi.] In Eng- 
land, if a Man hath a Wife, and dieth, and with- 
in a very ſhoꝛt Time after the Wife marrieth agame, 
and within nine Months hath a Child, ſo as it may 
be the Child of the one, oꝛ of the other, ſome have 
ſald, that in this Caſe the Child may chuſe his Fa- 
ther, quia Filiatio non poteſt probari: Fo2 avoid- 
ing of which Queſtion, and other Jnconveniences, 
this was the Law befoze the Conqueſt: Sit omnis 
Vidua ſine Marito duodecãm Menſibus, et ft mas- 
taverit perdat Dotem. wv. 1 Int. 8. a. Leg. An- 
glo- Sax. Wilkins Ed. 109. 122. 144. 

By the Civil Law a ſecond Marriage in Man, 
or Wan is condemned, tho” not ablolutely for- 
bid. But a Widow is prohibited to marry, infra 
Annum Luctus, under ſevere Penalties, 

Si qua ex Foeminits perdito Marito, infra anni 
ſpatium alteri feftinaverit Nubere [parvum enim 
Tempus peſt decem Menſes ſervandum adjicimus, 
tamen id ipſum exiguum putemus] probreſs inuſta 
Notis Honcſtioris nobiliſque Perſon Decore, et Ju- 
re privetur : atque omnia, quae de prioris Mar iti 
Bonis, vel jure ſponſalium, vel judicio defuntt: 
Conjugis conſecuta fuerat, amittat. Imppp. Gra- 
tianus, Valentinianus, et Theodoſius AAA, Eu- 
troma'P; P. C. v. I. ir. 


4 
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1 An Parentes cogi poſſunt Liberos 
| ſuos de Poteſtate dimittere. 


F X. Et quidem neque natu- 
rales Liberi, neque Adoptivi ullo 
pene Modo poſſunt cogere Pa- 
rentes, de Poteſtate {ſua eos di- 
mittere. 


8 10. Children, either natural or a- 
dopted, can rarely by any Means compel 
their Parents to diſmiſs them from Sub- 
jection. 
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De TUuTEL1s. 


LIL tETUL US III. 


De Perſonis ſui Juris. 


Pr Ranſcamus nunc ad a- 
liam Diviſionem Per- 
ſonarum. Nam ex his Perſonis, 
quae in Poteſtate non ſunt, quae- 
dam vel in Tutela ſunt, vel in 
Curatione, quaedam neutro jure 
tenentur. Videamus ergo de his, 
quae in Tutela, vel Curatione 
ſunt. Ita enim intelligemus cac- 
teras Perſonas, quae neutro jure 
tenentur. Ac prius diſpiciamus 
de his, qui in Tutela ſunt. 


Pr. Let us now proceed to another Divi- 
ſion of Perſons. Of thoſe, who are not in the 
X Power 
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Power of their Parents, ſome are under 
Tutelage, ſome under Curation, and ſome 
under neither. Let us then inquire what 
Perſons are under Tutelage and Curation; 


for thus we ſhall come to the Knowledge of 


thoſe, who are not ſubhjec to either, We 


will firſt treat of ſuch Perſons, as are un- 
der Tutelage. 


In Tutela vel Curatione.] With us the Term 
Gardianſhip denotes either the Tutelage or the 
Curation of Minors; and of Gardianſhip there 
are three Kinds, by Common Law, by Statute, 
and by particular Cuſtom. 1ſt, By Common Law 
there were formerly four Species of Gardians, 
but Gardianſhip in Chivalry having been taken 
away by 12 C. 2, there now remain, but three, 
viz. Gardianftep by Nature, by Nurture, and 
in Socage. 3 Co. Rep. 37. ö. 2dly, By Sta- 
tute, for by 4 and 5 Ph, and M. C. 8. A Father, 
or Mother, after the Father's Death, without Aſ- 
ſignation, are Gardians of Women Children, 
And by 12 C. 2. A Father under Age, oꝛ of full 
Age by Deed in his Life-Time, oꝛ bu Will in Pze- 
ſence of two Witneſſes, may diſpoſe the Cuſtody of 
his Child under twenty-one Years of Age, and not 
married at the Time of his Death, whether then 
bozn, oz in Ventre fa Mere, during his Nonage, to 
any in Poſſeſſion, oz Kiemainder, other than to po- 
piſh Kecufants : Which Perſons may maintain any 
Action of Treſpaſs againſt wrongful Takers-awap, 
and Detainers of ſurh Child, and recover Dama⸗ 

ges 
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des fo2 the Child's iſe, and man take into their 
Cuſtody his Lands, and perſonal Eftate, acro2ding 
to ſuch Diſpoſition, and b2ing Actions, as Guardi- 
an tn Socage might do. 

Before this Act a Tenent in Socage, of Age, 
might have diſpoſed of his Lands by Deed, or laſt 
Will, in Truſt for his Heir, but not the Cuſtody 
of his Heir; for. the Law gave that to the next 


of Kin, to whom the Land could not deſcend. 
Laugh. 178. | 

And gdly, by particular Cuſtom, as in London, 
where the Tuition of Orphans unmarried, who 
are the Children of Freemen, belongs by Cuſtom 
to the City. 1 [n/f. 88. b. 


Tutelae Definitio. 


$ I.. Eft autem Tutela, ut Ser- 
vius definivit, Vis ac Poteſtas in 
Capite libero ad tuendum eum, 
qui propter Aetatem ſe defende- 
re nequit, jure civili data, ac 
permiſſa. 


— 


I 1. Tutelage, as Servius defines it, is 
an Authority, and Power given, and per- 
mitted by the Civil Law, and exerciſed 
over ſuch independent Perſons, as are un- 


X 2 able, 
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able, by Reaſon of their Age, to protect 
themſelves. 


Definitio et Etymologia Tutoris. 


$ II. Tutores autem ſunt, qui 
eam Vim ac Poteſtatem habent, 
exque ipla Re Nomen accepe- 
runt, itaque appellantur Tuto- 
res, quaſi Tuitores, atque De- 
fenſores, ſicut Aeditui dicuntur, 
qui Aedes tuentur. 


8 2. Tutors are thoſe, who have the 


Authority and Power before mentioned, 


and they take their Name from the Na- 
ture of their Office, For they are called 
Tutors, quaſi Tuitores ; as thoſe who have 
the Care of the ſacred Buildings are called 
Aeditui, quod Aedes tueantur. 


Quibus 


? 
; 
4 
4 F 
7 
71 


1 
A 
. 
* 
I} 
3 
#1 
E 
* 
* 
* 
* 
bs 
+ 
1 
n 
4 
Ls 
a * 
. 
1 
F 
4 
3 
b \ 


#1 
4 
* 

55 
* 

2 


131 


/ 


Quibus Teftamento Tutor datur e 
Et primum de Liberis in Po- 
teſtate. 


$ III. Permiſſum eſt itaque 
Parentibus Liberis Impuberibus, 
quos in Poteſtate habent, Teſta- 
mento Tutores dare. Et hoe i in 
Filios F iliaſque procedit omni- 
modo; Nepotibus vero Nepti- 
buſque ita demum Parentes poſ- 
ſunt Teſtamento Tutores dare, 
ſi poſt Mortem corum in Poteſ- 
tatem Patris ſui non ſunt recaſu- 
ri. Itaque ſi Filius tuus Mortis 
tuae Tempore in Poteſtate tua 
eſt, Nepotes ex eo non poterunt 
ex Teſtamento tuo Tutores ha- 
bere, quamvis in Poteſtate tua 
fuerint, ſcilicet, quia mortuo te 


in Poteſtatem Patris ſui recaſuri 
ſunt. 


$ 3. Pa- 
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§ 3. Parents are permitted to aſign 
Tutors by Teſtament to ſuch of their Chil- 


dren as are not arrived at Puberty, and 


are under their Power. And this Pri- 
vilege of Parents extends without Excep- 
tion over Sons, and Daughters, But Pa- 
rents can only give Tutors to their Grand- 
children, when it is impoſſible that ſich 
Grand-children ſhould ever fall under the 
Power of their Father after the Death of 
their Grand-father. And therefore if 
your Son is in your Power at the Time of 
your Death, your Grand-children by that 
Son can not receive Tutors by your Teſta- 
ment, altho“ they were actually in your 
Power, becauſe at your Deceaſe they will 
become ſubjeft to their Father, 


Liberis impuberibus.] Becauſe after Puberty 
Curators only can be appointed, | 


De 
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De Poſthumis. 


IV. Cum autem in complu- 
ribus aliis Cauſis Poſthumi pro 
jam natis habeantur, ct in hac 
Cauſa placuit, non minus poſthu- 
mis, quam jam natis 'Tutores da- 
ri poſſe: Si modo in ca Cauſa 
ſint, ut ſi viv is Parentibus naſ- 
cerentur, ſui Heredes et in Po- 
teſtate eorum fierent. 


§ 4. Poſthumous Children are in many 
Caſes reputed ts have been born before the 
Death of their Fathers, Thus Tutors 
tay be given by Teftament as well to 4 
poſthumous Child, as to a Child already 
born, if ſuch poſthumous Child, had be 
been born in the Life-Time of his Father, 
would have been his proper Heir, and un- 
der his Pover, 


De 
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De Emancipatis. 


dv. Sed et ſi emancipato Filio 
Tutor a Patre datus fuerit Teſta- 
mento, confirmandus eſt ex Sen- 
tentia Praeſidis omnimodo, id 
eſt, ſine inquiſitione. 


8 5. If a Father gives a Tutor by Teſ- 
tament to his emancipated Son, ſuch Tu- 
tor muſt be confirmed by the Sentence of 
the Governor of the Province without In- 
quiſition. 


Sine Inquiſitione.] Tov]es y, du 7114 ins, mo- 
TEgov EuTrogos i 1 Toy Juyajueroy Ta Tov veou Cu 
Teay pale, aproveons dulw mTros Tehaw]a]ny Tow)oy 
Tatar ac Tn Tov TeAeu]noas]os paglupres, That 
is, without inquiring, whether the Perſon appointed 
to be a Tutor is in good Circumſtances, or whe- 
ther he is otherwiſe qualified to conduct the Af- 
fairs of his Pupil; For in Relation to theſe Points 


the ſole Teſtimony of the Deceaſed gives a perfect 
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Qui Icſtamento Tutores 
dari poſſunt. 


TIT UI Us XIV. 


Qui Tutores dari poſſuut. 
Pr. ARI autem Tutor po- 


teſt Teſtamento non 
ſolum Pater familias, ſed etiam 
Filius Familias. 


Pr. Not only the Father of a Family 
may be appointed by Teſtament to be a Tu= 
tor, but alſo the Son of a Family. 


De Servo. 


$ I. Sed et ſervus proprius Teſ- 
tamento cum Libertate recte Tu- 
tor dar! poteſt ; ſed ſciendum eſt, 


et fine Libertate Tutorem datum 


* tacitè 
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tacite Libertatem directam acce- 
piſſe videri, et per hoc recte Tu- 
torem eſſe. Plane ſi per Erro- 
rem, quaſi liber, Tutor datus ſit, 
aliud dicendum eſt. Servus au- 
tem alienus pure inutiliter Teſta- 
mento datur Tutor; ſed ita, cn 
Liber erit, utiliter datur. Pro- 
prius autem Servus inutiliter co 
modo Tutor datur. 


§ 1. 4 Man may by Teflament aſſign 


bis own Slave to be a Tutor with Liber- 
ty. But note, that if a Maſter by Teſta- 
ment appoints his Slave to be a Tutor with- 
out mentioning Laberty, yet ſuch Slave 
ſeems tacitly to have received immediate 
Liberty, and is thus legally inabled to 
commence a Tutor, But if a Teſtator 
thro Error, imagining his Slave to be 
4 free Perſon, by Teſtament appoints him 
as ſuch to be a Tutor, the Appointment 


will not avail. Alfo the abſolute Appoint- 


ment 
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ment of another Man's Slave to be a Tu- 
tor, is altogether ineſectual. But if the 
Appointment is upon Condition, that the 
Perſon appointed obtains his Freedom, then 
zs it made profitably. But if à Man by 
Teſtament appoints his own Slave to be a 
Tutor, when he ſhall obtain his Liberty, 
the Appointment will be void. 


De Furioſo et minore 25 Annis. 


$ IT. Furioſus vel minor vi- 
ginti quinque Annis Tutor Tef- 
tamento datus, Tutor tunc erit, 
cum compos Mentis, aut major 
viginti quinque Annis fuerit fac- 
tus. 


§ 2. Fa Madman, or a Minor is by 
Teſtament appointed to be a Tutor, the one 


ſhall begin to act, when he becomes of ſound 
Mind, and the other, «when he has completed 


his twenty-fifth Year. 


* | Furioſus 
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Furioſus vel Minor.] The fame Law is alſo 
obſerved in England in Reſpect to Madmen and 
Minors. But it muſt be noted, that with us the 
Minority of all Perſons determines at the Age of 
twenty-one Years complete, 1 1ſt. 78. b. 


Quibus modis Tutores dantur, 


III. Ad certum Tempus, vel 
ex certo tempore, vel ſub Con- 
ditione, vel ante Heredis Inſti- 
tutionem poſſe dari Tutorem non 
dubitatur. 


8 3. I is not to be doubted, but that a 
Teftamentary Tutor may be given either to 
a certain Time, or from a certain Time, 
or conditionally, or before the Inſtitution 
of an Heir. 


Ad certum Temp us.] e. g. Let Titus UM my 
Son's Tutor till * Calends of December. 


Ex certo Tempore.] e. g. Let Titius commence 
to be my Son's Tutor after the Expiration of two 
Years. 


Sub Conditione.] e. g. Let Titius take upon 
him the Tutelage of my "Son, if the Ship Argo re- 
turns from Afi a, 

Ante 
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Ante Heredis Inſtitutionem.] e. g. Let Titius 
be Tutor to my Son, and let Titius alſo be my 
Heir. 

It muſt here be obſerved, that the Civil Law 
calls him Heir, who ſucceeds to the whole Eſtate 
of another, whether it is real, or perſonal. 

But by the Law of England he only is Heir, 


Who ſucceeds to a real Eſtate of Inheritance by the 


Act of God, and by Right of Blood. 1 I/. 237.6. 
And he, who ſucceeds to the perſonal Eſtate, or 
Goods, is in Law called an Executor, if he ſuc- 
ceeds by the Appointment of the Deceaſed in his 
laſt Will; or Adminiſtrator, if he ſucceeds by the 
Appointment of the Ordinary, 


Cui dantur. 


$ IV. Certae autem Rei vel 
Cauſae Tutor dari non poteſt: 
Quia Perſonae, non Cauſae, vel 
Rei, Tutor datur, 


8 4. A Tutor can not be aſſigned to a- 
ny particular Thing, or upon any certain 
Account, but can only be given to Perſons, 


De 
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De Tutore dato Piliabus, vel Fi- 
liis, vel Liberis, vel IVepotibus. 


$ V. Si Quis Filiabus ſuis, vel 
Filiis Tutores dederit, etiam pot. 
humae, vel poſthumo dediſſe vi- 
detur : Quia Filii vel Filiae Ap- 
pellatione et Poſthumus, et poſt- 
huma continetur. Quod ſi Ne- 
potes ſint, an Appellatione Fili- 
orum et ipſis Tutores dati ſint? 
Dicendum eſt, ut et ipſis quoque 
dati videantur, ſi modo Liberos 
dixerit; caeterum ſi Filios, non 
continebuntur ; aliter enim Filii, 
aliter Nepotes appellantur. Pla- 
ne 11 poſthumis dederit, tam Fi- 
lii poſthumi, quam ceteri Liberi 
continebuntur. 


§ 5. If Man by Teſtament nomi nates 
a Tutor for his Sons, or his Daughters, 


the ſame ſeems alſo to be appointed Tutor 
70 


3 

to his poſthumous Iſſue, becauſe under the 
Appellation of Son, or Daughter, a poſt- 
humous Child is comprehended. But ſhould 
it be queſtioned, whether Grand-children 
are denoted by the Word Sons, and can re- 
ceive Tutors by that Denomination, we 
anſwer, That under the general Term 
Children, Grand-children are undoubtedly 
included, but that the Word Sons does not 
comprehend them. For the Word Son, 
and Grandſon, widely differ in their Sig- 
nification, But if a Teſtator aſſigns a 
Tutor to his Deſcendents, it is evident, 
that not only his poſthumous Sons are coin 
prebended, but all his other Chillren, 
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De legitima agnatorum 
Tutela. 


Ti TU Ii Un AV; 


Uibus autem Teſtamento 
Tutor datus non eſt his ex 
Lege duodecim Tabularum ag- 
nati ſunt 'Tutores, qui vocantur 
legitimi. 


The Agnati are, by a Law in the 
twelve Tables, appointed to be Tutors to 
thoſe, to whom no teſtamentary Tutor was 
given; and theſe Tutors are called legi- 
timate. 


Quibus autem. ] By a Law in the twelve Ta- 
bles, if a Man died . and had no Children, 
the Agnati were called to the legitimate Inheri- 
tance, But if the Inteſtate had a Child, the Ag- 
nati were then called to the legitimate Futelage. 
For it was the Opinion of the Romans, that as 
the next Heir to the Pupil was moſt intereſted in 

the 
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the Eſtate, he was therefore the molt proper Per- 
lon to take Care of it, But the Folie of our oven 
Laws is totally different: For he who is Gardian 
in Socage mult be the next of Blood, who can ne- 
ver inherit: For Example, If the Lands of a Mi- 
nor deſcended to him from his Mother, then the 
Wardſhip belongs to the Uncle on the Side of the 
Father ; but if the Lands of a Mor deſcended 
from his Father, then the Uncle on the Mother's 
vide maſt be Gardian in Socage. And the ſame 
Rule ought alſo to be obſerved for the common 
Benefit of all Minors, whoſe Inheritances do not 


lie in Tenure, 1 It. 87. b. 


Qui ſunt Agnati. 


$ I. Sunt autem agnati, cog- 
nati per virilis Sexus Cognatio- 
nem conjuncti, quaſi a Patre 
cognati, veluti Frater ex eodem 
Patre natus, Fratris Filius, Ne- 
poſve ex eo; item Patruus et Pa- 
trui Filius, Nepoſve ex eo. At 
qui per focminini Sexus Perſonas 
cognatione junguntur, agnati non 
ſunt, ſed alias naturali jure cogna- 
ti. Itaque amitae tuae Filius non 
eſt tibi agnatus, ſed cognatus: Et 
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invicem tu illi eodem jure con- 
jungeris: quia qui ex ea naſcun- 
tur Patris, non Matris Familiam 
ſequuntur. 


§ 1. Agnati are thoſe, who are colla- 
terally related to us by Males, as a Bro- 
ther by the ſame Father, or the Son of a 
Brother, or by him a Grand-ſon; alſo a 


Father's Brother, or the Son of ſuch Bro- 


ther, or by him a Grand-ſon. But thoſe, 


who are related to us by a Female are not 
ſaid to be Agnate, but Cognate, bearing 
only a natural Relation to us. Thus the 
Son of a Father's Siſter is not related to 
you by Agnation, but by Cognation, and 


you are related to him in the ſame Man- 


ner, that is, by Cognation ; for the Chil- 
dren of a Father's Siſter follow the Fami- 
ly of their Father, and not of their Mo- 
ther. 


Sunt autem Agnati.] The Diſtinction between 
the Agnati, and Cognati, was intirely taken a- 


Way by Juſtinian. Nov, 118, 
Quis 


( 165 ) 


Quris dicatur inteſtatus. 


$ I. Quod autem Lex duo- 
decim Tabularum ab inteſtato 
vocat ad Tutelam Agnatos, non 
hanc habet fignificationem, fi 
omnino non fecerit Teſtamentum 
is, qui poterat Tutores dare; fed 
ſi, quantum ad Tutelam pertinet, 
inteſtatus deceſſerit; quod tunc 
quoque accidere intelligitur, cum 
is, qui datus eſt Tutor, vivo Teſ- 
tatore, deceſſerit. 


§ 2. The Law of the twelve Tables in 
calling the Agnati to Tutelage, in Caſe of 
Inteſtacy, relates not ſolely to Perſons al- 
together inteſtate, in whoſe Power it was 
to have appointed a Tutor, but extends 
alſo to thoſe, who are inteſtate only in Re- 
ſpeft to Tutelage ; and this may happen if 
a Tutor nominated by Teftament ſhould die 
in the Life-Time of the Teſtator. 


1 Quibus 
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Quibus Modis Agnatio, vel Cog- 


natio funitur. 


$ III. Sed Agnationis quidem 
jus omnibus modis Capitis Dimi- 
nutione plerumque perimitur: 
Nam Agnatio juris Civilis No- 
men eſt; Cognationis vero jus 
non omnibus Modis commuta- 
tur, quia civilis Ratio civilia qui- 
dem jura corrumpere poteſt, na- 
turalia vero non utique. 


§ 3. The Right of Agnation is taken 
away by almoſt every Diminution, or 
Change of State; for Agnation is but a 
Name given by the Civil Law. But the 
Right of Cognation is not thus altered 
for altho civil Policy may extinguiſh civil 
Rights, yet over our natural Ri gts it has 
no ſuch Power, 


De 
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De Capitis Diminutione. 
ITT TVLIVL XVI. 


Definitio, et Divifio. 
: Wh autem Capitis Diminu- 


tio, prioris ſtatus Mutatio. 
Eaque tribus Modis accidit. Nam 
aut Maxima eſt Capitis Diminu- 
tio, aut Minor, (quam quidem 
mediam vocant) aut Minima, 


Diminution is the Change of a Man's 
former Condition, which is effefted three 
Ways, according to the threefold Diviſion 
of Diminution into the Greater, the Leſs, 

and the Leaſt. 


De maxima Capitis Diminutione. 


$ I. Maxima Capitis Diminu- 
tio eſt, cum aliquis {mul et Ci- 
vita- 
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vitatem et Libertatem amitttt, 
quod accidit his, qui Servi Poe- 
nae efhciuntur atrocitate Senten- 
tiae : vel Libertis, ut ingratis er- 
ga Patronos condemnatis; vel 
his, qui ſe ad Pretium partici- 
pandum venundari paſſi ſunt. 


§ 1. The greater Diminution is when 
a Man loſes both the Right of a Citizen, 
and his Liberty, which is the Caſe of thoſe, 


who by the Rigor of their Sentence are 


pronounced to be the Slaves of Puniſhment, 
— And of Freedmen, who are condemned 
to Slavery for Ingratitude to their Pa- 
trons. — And of all ſuch as ſuffer them 


ſelves to be fold, in order to become Sha- 


rers of the Price. 


Vel Libertis ut Ingratis.] In England if a Vil- 
lain was once manumitted, altho' he afterwards 
became ingrateful in the higheſt Degree, yet the 
Manumiſſion remained good. 1 [nft. 137. 5. 
Libertinum ingratum Leges Civiles in priſtinam re- 
digunt Servitutem, ſed Leges Angliae ſemel manu— 
miſſum, ſemper liberum judicant gratum, et ingra- 
tum, Fort. de Laud. LL. Angliae C. 46. 

The 
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The following Conſtitution, enacted by Zu/ti- 


nian, will give a full Idea ct the Roman Laws 
relating to Ingratitude. 


Imp. Tiuſtinian. A. Juliano. P. P. 


GEneraliter ſancimus, omnes Donationes Lege 

confectas, firmas illibataſque manere, ſi non 
Donationis acceptor ingratus circa Donatorem in- 
veniatur, ita ut Injurias atroces in eum effundat, 
vel manus impias inferat, vel jacturae Molem ex 
inſidiis ſuis ingerat, quae non levem Cenſum Sub- 
ſtantiae Donatoris imponat, yel Vitae Periculum 
aliquod ei intulerit; vel quakdam Conventiones, 
ſive in Scriptis Nonationi impoſitas, ſive ſine ſcrip- 
tis habitas, quas Donationis Acceptor ſpoſpondit, 
minime implere voluerit. Ex his enim tantum— 
modo Cauſis, ſi fuerint in judicium dilucidis Ar- 
gumentis cognitionaliter approbatae, etiam Do- 
nationes in eos factas everti concedimus; ne tit 
cuiquam Licentia, et alienas Res capere, et Fru- 
galitatem irridere Ponatoris, et ipſum iterum Do- 
natorem, ſuaſque Res perdere; et praefatis Malis 
ab ingrato Donationis Acceptore affici. Hoc ta- 
men uſque ad primas perſonas tantummodo ſtare 
cenſemus, nulla Licentia concedenda Donatoris 
ſucceſſoribus hujuſmodi Querimoniarum Primor- 
dium inſtituere. Etenim ft ipſe, qui hoc paſſus 
eſt tacuerit, Silentium ejus maneat ſemper, et non 
a Poſteritate ejus ſuſcitari concedatur, vel adver- 
ſus eum, qui ingratus eſſe dicitur, vel adverſus 


ejus ſucceſſores. C. 8. T. 56. | 
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De Media. 
$ II. Minor five media Capi- 


tis Diminutio eſt, qua Civitas 
quidem amittitur, Libertas vero 
retinetur; quod accidit ei, cui 
Aqua et igni interdictum fuerit, 
vel ei, qui in Inſulam deporta- 
tus eſt. 


§ 2. The leſs, or meſne Diminution is 
when a Man loſes the Rights of a Citizen, 
but retains his Liberty, which happens 
to him, who is forbid the Uſe of Fire and 
Water, or to him, who is deported into 
an Iſland. 


De Minima. 


$ III. Minima Capitis Dimi- 
nutio eſt, cum Civitas retinetur 
et Libertas, ſed Status Hominis 
commutatur : Quod accidit his, 


qui 


„ 
qui cum ſui juris fuerint, coepe- 
runt alieno juri ſubjecti eſſe; vel 
contra, veluti ſi Filius Familias 
a Patre emancipatus fuerit, eſt 
Capite diminutus. 


§ 3. The leaſt Diminution is then ſaid 
to have been ſuffered, when the Condition 
of a Man is changed without the Forfei- 
ture either of his civil Rights, or his Li- 
berty: as when he, who is independent, 
becomes ſubjef by Adoption: or when the 
Son of a Family hath been emancipated by 
bis Father. 


De Servo manumiſſo. 


$ IV. Servus autem manumiſ- 
ſus Capite non minuitur, quia 
nullum Caput habuit. 


§4. The Manumi ſſion of a Slave works 
not any Change of State in him, becauſe 
Aa he 
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he had before Manumiſſion no State, or 
civil Capacity. 


De Mutatione Dignitatis. 


$ V. Quibus autem Dignitas 
magis quam ſtatus permutatur, 
Capite non minuuntur, et ideo 
a Senatu motos Capite non mi- 
nui Conſtat. 


$ 5. Thoſe, whoſe Dignity is rather 
changed, than their State, are not ſaid 
to have ſuffered Diminution, and there- 
fore 1t appears, that they, who are remov- 


ed from the Senatorial Dignity, do not 
ſuffer Dininution. 


Interpretatio P. ult. ſup. Tit. prox. 
$ VI. Quod autem dictum eſt, 


manere Cognationis jus etiam 
poſt Capitis Diminutionem, hoc 
ita eft, ſi minima Capitis Dimi- 

nutio 
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nutio interveniat : manet enim 
Cognatio. Nam ſi maxima Ca- 
pitis Diminutio interveniat, jus 
quoque Cognationis perit, ut pu- 
ta Servitute alicujus cognati; et 
ne quidem, ſi manumiſſus fuerit, 
recipit Cognationem. Sed ſi in 
Inſulam quis deportatus ſit, Cog- 
natio ſolvitup̃. 


$ 6. What has already been ſaid in a 
Section of the preceding Tithe, to wit, 
That the Right of Cognation remains f 
ter Diminution, relates only to the leaſt 
Diminution. For by the greater Dimi- 
nution, as for Inſtance, by Servitude, the 
Right of Cognation is wholly deſtroyed, 
even ſo as not to be recovered by Manu- 
miſſion. The Right of Cognation is als 
loſt, by the leſs or meſne Diminution, 
as by Deportation into an Iſland. 


Aa 2 Ad 
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Ad quos Agnatos Tutela pertinet. 


$ VII. Cum autem ad Agna- 
tos Tutela pertineat, non ſimul 
ad omnes pertinet, ſed ad eos 
tantum, qui proximiore Gradu 
ſunt: vel ſi plures ejuſdem Gra- 
dus ſunt, ad omnes pertinet, ve- 
luti ſi plures Fratres ſunt, qui 
unum Gradum obtinent, pariter 
ad Tutelam vocantur. 


$ 7. Altho" the Right of Tutrlage be- 
tongs to the Agnati, yet it belongs not to 
all the Agnati in common, but to thoſe on- 
ly, who are in the neareſt Degree, But, 
rf there are many in the ſame Degree, the 
Tutelage belongs to all of them, however 
numerous. Tor Example, if there are 
ſeveral Brothers, they are all called equal- 
ly to Tutelage. 


De 
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De Legitima Patronorum 
Tutela. 


TiTuLus XVII. 


Ex Ratione Legis 12 Tabb. quae 
Tutelas Agnatis idcirco defert, 
quia Heredes ab inteftato ſunt, 
inductum eff, ut Patroni Li- 
bertorum ſuorum Tutelam ſuj- 
ciperent: quae ideo legitima 
dicitur. 

Pr. & eadem Lege duodecim 

Tabularum, Libertorum 
et Libertarum Tutela ad Patro- 
nos, Liberoſque eorum pertinet, 
quae et ipſa legitima Tutela vo- 
catur: non quia nominatim in 
ea Lege de hac Tutela caveatur, 
ſed quia perinde accepta eſt per 

inter- 
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interpretationem, ac {1 verbis Le- 
gis introducta eſſet. Eo enim 
ipſo, quod Hereditates Liberto- 
rum Libertarumque, ſi inteſtati 
deceſſiſſent, juſſerat Lex ad Pa- 
tronos, Liberoſve eorum pertinere, 
crediderunt veteres, voluiſſe Le- 
gem, etiam Tutelas ad cos perti- 
nere: Cum et Agnatos, quos ad 
Hereditatem Lex vocat, coſdem 
et Tutores eſſe juſſerit, quia ple- 
rumque, ubi ſucceſſionis eſt Emo- 
lumentum, ibi et Tutelae onus 
eſſe debet. Ideo autem diximus 
plerumque, quia ſi a Foemina 
impubes manumittatur, ipſa ad 
Hereditatem vocatur, cum alius 
ſit Tutor. 


Pr. By the ſame Law of the twelve 
Tables the Tutelage of Freedmen, and 
PFreedwomen, is adjudged to belong to their 
Patrons, and to the Children of ſuch Pa- 


Frons: 
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trons : And this Tutelage is called legiti- 


mate, altho" it exiſts not nominally in 
the Law: but it is as firmly eſtabliſb- 
ed by Interpretation, as if it had been in- 
troduced by expreſs Words. For inaſmuch 
as the Law commands, that Patrons, and 
their Children ſhall ſucceed to the Inheri- 
tance of their Freedmen, or Freedwomen, 
who die inteſtate, it was the Opinion of 
the antient Lawyers, that Tutelage alſo 
by Implication ſhould belong to Patrons 
and their Children. And the Law, which 
calls the Agnati to the Inheritance, com- 
mands them to be Tutors, becauſe the Ad- 
vantage of Succeſſion ought to be attended 
in moſt Caſes with the Burden of Tutelage, 
We have ſaid, in moſt Caſes, becauſe 
when any Perſon, not arrived at Puber- 
ty, is manumitted by a Female, ſuch Fe- 
male is called to the Inheritance, but not 
to the Tutelage. 


Cum alius fit Tutor. ] The Tutelage of a Child 
by the Civil Law could not regularly be commit- 
ted to a Woman. 

Foeminae 


| 
N 
| 
| 
{ 
0 


( 178 ) 


Foeminae Tutores dari non poſſunt, quia id Mu- 
nus Maſculorum eſt, ff. de Tut. Lb. 26. T. 1. 
L. 18. 

But the Mother, or Grandmother, was al- 
lowed by Conſtitution to execute this Office, up- 
on Condition that ſhe bound herſelf ſolemnly not 
to contract a ſecond Marriage. Cod. 5. T. 35, 
L. 2. Nov. 118. C. 5. 

But in England Women, as well as Men, are 
equally permitted to become Gardians, | 


De legitima Parentum 
Tutela. 


Ti+ry roi xvi 


Pr. Xemplo Patronorum re- 
E cepta eſt et alia Tutela, 
quae et ipſa legitima vocatur ; 
Nam ſi quis Filium, aut Filiam, 
Nepotem, aut Neptem ex Filio, et 
deinceps, impuberes emancipave- 


_ Tit, legitimus eorum Tutor erit. 


Pr. In Similitude of the Tutelage of 
Patrons another Kind of Tutelage is re- 
received, 


1 
ceived, which 1s alſo called legilimate. 
For if any Parent emancipates a San, or 
a Daughter, or a Grand-ſon, or a Grand- 
daughter, the Iſſue of that Son, or any 
others deſcended from him by Males in a 
right Line, and not arrived at Puberty; 


then ſhall fuch Parent be their legitimate 
Tutor, 


De fiduciarta Tutela. 


1-17-0083 XIX. 


Filii familias a Patre maniimi 
Pater Tutor eſt legitimus, eo 
dero defunfio, Frater Tutor 
Fiduciarius ewiſtit. 


Pr, ST et alia Tutela, quac 

fiduciaria appellatur : 
Nam ſi Parens Filium vel Fili- 
am, Nepotem vel Neptem, vel 
deinceps impuberes manumiſerit, 


Bb legi- 
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legitimam eorum nanciſcitur Tu- 
telam. Quo defuncto, {1 Liberi 
qjus virilis ſexus exiſtant, fiduci- 
arii Tutores Filiorum facrum, 
vel Fratris, vel Sororis, vel cac- 
terorum efficiuntur. Atqui Pa- 
trono legitimo Tutore Mortuo, 
Liberi quoque ejus legitimi ſunt 
Tutores, quoniam Filius quidem 
defuncti, ſi non eſſet a vivo Pa- 
tre emancipatus, poſt Obitum ejus 
ſui juris efficeretur, nec in Fra- 
trum Poteſtatem recideret, ideo- 
que nec in Tutelam. Libertus 
autem, ſi Servus manſiſſet, uti- 
que eodem jure apud Liberos 
Domini poſt Mortem ejus futu— 
rus eſſet. Ita tamen hi ad Tu- 
telam vocantur, ſi perfectae ſint 
Actatis; quod noſtra Conſtitutio 
in omnibus Tutelis, et Curatio- 


nibus obſervari generaliter Prac- 
cepit. 


Pr. 7 here 
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Pr. There is another Kind of Tutelave 
called Fiduciary ; for if a Parent manu- 
mits a Son, or a Daughter, a Grand-ſo11 
or 0 Grand-daughter, or any other of his 
Children, not arrived at Puberty, he is 
then their legitimate Tutor, But at his 
Death, his male Children of Age become 
the fiduciary Tutors of their own Sons, or 
of a Brother, & Siſter, or of any other 
Children emancipated by the Deceaſed. 
But when a Patron, who is a legitimate 
Tutor, dies, his Children alſo become le- 
gitimate Tutors. The Reaſon of which 
Difference is this: A Son, altho' he w 
never emancipated, is independent at the 
Death of his Father, and therefore, as 
he falls not under the Power of his Bro- 
thers, it follows, that he can not be under 
their legitimate Tutelage. But the Con- 
dition of a Slave is not altered at the 
Death of his Maſter : For he flill conti- 
nues a Slave to the Children of the De- 
ceaſed, It muſt here be noted, that the 

Bb 2 Perſons 
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Perſons above mentioned can not be called 
to Tutelage, unleſs they are of full Age; 
and this Rule our Conſtitution hath in ge- 
neral commanded to be obſerved in all Tu- 
tclages, and Curations, 


Si perfectae ſint Aetatis.] No Man 1s faid, by 
the Civil Law, to be perfefae Hetatis, until the 
twenty-fiith Year of his Age is completed. 8! 
quis abjolute dixerit Perfeftac Aetatis illum tan- 
rimmodo Aetatem intellectam eſſi dideri volumns, 
gude et viginiiquingue Annorum Curriculis comple- 


fur. C. 5. I. 45. L. ult. 


De Attiliano Tutore, et 
eo, qui ex Lege Julia et 
Titia dabatur. 


FF 


Jus antiguim, fi nullus fit Tutor, 


"0 cut nullus omnino Tu- 


tor fuerat, ei dabatur, 
in Urbe quidem a Praetore urba- 


no, 


6183) 
no, et majore Parte Tribunorum 
Plebis, Tutor ex Lege Attilia. 
In Provinciis vero a Pracſidibus 
Provinciarum ex Lege julia et 
Titia. 


Pr. By Virtue of the Low Attilia the 
Prator of the City, with a Majority of 
the Tribunes, had Authority to aſſign Tu- 
tors to all ſuch, as otherwiſe were not in- 
titled to Tutors: But in the Provinces, 
according to the Law Julia and Titia, 
Tutors were appointed by the reſpective 
Governors of each Province, 


Ex Lege Attilia.] The Law Attilia was a 
Plebiſcite, made in the Year U, C. 444, by Luci- 
us Attilius, and Caius Martius, Tribunes of the 
People. Muretus. 


Si Spes fit futuri Tutoris teſta- 


mentaril. 


FI. Sed et ſi in Teſtamento 
Tutor ſub Conditione, aut ex 
Die 


6184) 
Die certo datus fuerat, quamdiu 
Conditio, aut Dies pendebat, ex 
iiſdem Legibus Tutor alius inte- 
rim dari poterat. Item ſi purc 
datus fuerat, quamdiu ex Teſta- 
mento Nemo Heres exiſtebat, 
tamdiu ex iiſdem Legibus Tutor 
petzndus erat, qui deſinebat eſſe 
Tutor, ſi Conditio extiterat, aut 
Dies venerat, aut Heres extiterat. 


§ 1. Ja Tutor was given by Tefta- 
ment conditionally, or from a certain 
Day, another Tutor might be aſſigned by 
Virtue of the above named Laws, whilſt 
the Condition depended, or till the Day 
came. Alſo if a Tutor was given ſimply, 
i. e. upon no Condition, yet as long as the 
Teſtamentary Heir deferred taking upon 
him the Inheritance, another Tutor might 
be appointed during the Interval. But 
the Office of ſuch Tutor ceaſes, when the 
Cauſe ceaſes for which he was appointed; 


as 
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as when the Event of the Condition hap= 
pens, the Day is come, or the Inheritance 
2s entered upon. 


Sed ſi in Teſtamento.] With us alſo Gardians 
may be appointed either frem a certain Time, or 
conditionally: And in either of theſe Cafes the Gar- 
dianſhip is committed, and the Committee admi- 
niſters, *till the Term for which he was aſſigned is 
expired, or 'till the Condition is fulhiled. Stir, 
215, 


Si Tutor ab Hoſtibus fit capius. 
F 1I. Ab Hoſtibus quoque Tu- 


tore capto, ex his Legibus Tutor 
petebatur, qui deſinebat eſſe Tu- 
tor, {1 is, qui captus erat, in Ci- 
vitatem reverſus fuerat. Nam 
reverſus recipiebat Tutelam Ju- 
re Poſtliminii. 


§ 2. By the Attilian, and Julio-titian 
Laws, if a Tutor was taken by the Ene- 
my, another Tutor was immediately re- 
queſted, whoſe Ofjice ceaſed of Courſe, when 
FEY /- 


( 186 ) 

the firſt Tutor returned from Captivity ; 

| for be then reſumed the Tutelage by his 
Right of Return. 


Quando, et cur defierint ex dictis 
Legibus Tutores dari. 


$ III. Sed ex his Legibus Tu- 

tores Pupillis deſierunt dari, po- 

ſtea quam primo Conſules Pu- 

pillis utriuſque ſexus Tutores ex 

Inquiſitione dare coeperunt, de- 

inde Praetores ex Conſtitutioni- 

bus. Nam ſupradictis Legibus 

neque de Cautione a Tutoribus 

3 exigenda Rem Pupillis ſalvam 

fore, neque de compellendis Tu- 

i toribus ad Tutelae Adminiſtra- 
tionem, quicquam cavebatur. 


4 $ 3. The Attilian, and Julio-titian Latos 
concerning the Appointment of Tutors were 


L oft diſuſed, when the Conſuls began to 


. give 
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give Tutors to Pupils of either Sex with 
Inquiſition ; the Pretors were afterward 
inveſted with the ſame Authority by the 
Imperial Conſtitutions. For by the above 
mentioned Laws no Caution was required 
from the Tutors for the Security of their 


Pupils, neither were theſe Tutors compe!- 
led to act. 


Js NOUN. 


$ IV. Sed hoc jure utimur, 
ut Romae quidem praefectus Ur- 
bi, vel Practor ſecundum ſuam 
Juriſdictionem, in Provinciis au- 
tem Praeſides ex Inquititione 
Tutores crearent, vel Magiſtra- 
tus juſſu Preſidum, ſi non fins 
magnae Pupilli Facultates. 


$ 4. But, by the later Ujage, at Rome 
the Præfect of the City, or the Prator 
according to his Juriſdiction, and, in the 
Provinces, the Governors, [each in his 
| Cc re- 
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roſpective Province] aſſign Tutors with 
Inquiſition : And an inferior Magiſtrate, 
at the Command of a Governor, may alſo 
appoint Tutors, if the Poſſeſſions of the 
Pupil are not large. 


Sed hoc Jure.] In England if a Minor has no 
Tutor, and is poſſeſſed only of Goods, and Chat- 
tels, then the Ordinary may commit the Tuition 
of ſuch Minor to the next of Kin, who demands 


it. 2 Lev. 162. 217. Swinb. Part. 3. Sec. 9. 


But according to the Uſage of Court Chriſtian, if 
the Child is paſt ſeven Years of Age, it muſt be 
at his own Requeſt and Nomination, that the 
Judge appoints him a Tutor ; but if the Child is 
under the Age of ſeven Years, then the Ordinary 
may proceed Ex Officio. 

And in the Court of Chancery a Gardian can 
not be otherwiſe appointed, than by bringing the 
Infant into Court, or his praying a Commiſſion 
to have a Gardian aſſigned him. Abr. £4, 260. 


Jus noviſſimumm. 


$ V. Nos autem per Conſti- 
tutionem noſtram hujuſmodi Dit. 
ficultates Hominum reſecantes, 
nec expectata Juſſione Praeſidum, 
diſpoſuimus, ſi Facultates Pupil- 
li, 
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li, vel Adulti, uſque ad quin- 
gentos Solidos valeant, Defenſo- 
res Civitatum una cum ejuſdem 
Civitatis religioſiſſimo Antiſtite, 
vel alias Perſonas publicas, id eſt, 
Magiſtratus, vel juridicum Alex- 
andriae Civitatis, Tutores, vel 
Curatores creare, legitima Cau- 
tela ſecundum ejuſdem Conſti- 
tutionis Normam praeſtanda, vi- 
delicet, eorum periculo, qui eam 
accipiunt. 


$ 5. But we have, for the Eaſe of our 
Subjects, ordained by our Conſtitution, 
that the Judge of Alexandria, and the 
Magiſtrates of every City, together with 
the chief Ecclefiaftic, may give Tutors, 
or Curators to Pupils, or Adults, whoſe 
Fortunes do not exceed frve hundred Aurei, 
without waiting for the Command of the 
Governor, to whoſe Province they belong. 
But all ſuch Magiſtrates muſt, at their 

Cc 2 Peril, 
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Peril, take from every Tutor, jo appoint- 
ed, the Caution required by our Conſtitu- 
tion. 


Nos autem per Conſtitutionem.] L. 30. C. de 
I piſcopali Audientia. 


Ratio Tutelae. 


$ VI. Impuberes autem in Tu- 
tela eſſe, naturali furi conveni- 
ens eſt; ut is, qui perfectae Ace- 
tatis non ſit, alterius Tutela re- 
gatur. 


§ 6. I is agreeable to the Law of Na- 
ture, that all ſuch, as are not arrived at 
Puberty, ſhould be put under Tutelage, to 
the Intent that all, who are not Adults, 


may be under the Government of proper 
Perſons, 
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De Tutclae Ratione reddenda, 


$ VII. Cum ergo Pupillorum, 
Pupillarumve Tutores Negotia 
gerant, pci? Pubertatem Tutelae 
judicio Rativnem reddunt. 


8 7. Jutors therefore, ſince they have 
the Ad 11ftr ation of the Aﬀairs of their 
Pufi.s, may be chynpelled to render an Ac- 
count, by an Action of Tutelage, when 
their Pupils arrive at Puberty, 


Cum ergo.] By the Civil Law an Action of 
Tutelage can not be inſtituted *till the Tutelage is 
expired. Niſi finita Tutela fit, Tutelae. agi non 
pateſl. L. 4. de Tut. et Rat. diſtrah. 

But in England an Infant may, by prochein 
Amy, oblige his Gardian to account, 1 Ver. 342. 


De 
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De Auctoritate Tutorum. 


T:1:T-v'2.vs XXI. 


17; quibus Cauſis Auclonitas fit 


neceſſaria. 


Pr. Uctoritas autem Tutoris 

in quibuſdam Cauſis 
neceſſaria Pupillis eſt, in quibuſ- 
dam non eſt neceſſaria: ut ecce, 
ſi quid dari ſibi ſtipulentur, non 
eſt neceſſaria Tutoris Auctoritas: 
quod ſi aliis promittant Pupilli, 
neceſſaria eſt Tutoris Auctoritas. 
Namque placuit, meliorem qui- 
dem Conditionem licere 1is face- 
ce etiam {ine Tutoris Auctorita- 
te; Deteriorem vero non aliter, 
quam cum Tutoris Auctoritate. 
Unde in his Cauſis, ex quibus 


Obli- 
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Obligationes mutuae naſcuntur, 
ut in Emptionibus, Venditioni- 
bus, Locationibus, Conductioni- 
bus, Mandatis, Depoſitis, ſi Tu- 
toris Auctoritas non interveniat, 
ipſi quidem, qui cum his con- 
trahunt, obligantur; at invicem 
Pupilli non obligantur. 


Pr. The Authority, or Confirmation of 
a Tutor is in ſome Caſes neceſſary, and in 
others not neceſſary. When a Man flipu- 
lates to make a Gift to a Pupil, the Au- 
thority of the Tutor is not requiſite, but, 
Fa Pupil enters into a Contract, there is 
a Neceſſity for the Tutor's Authority ; for 
it is en eſtabliſhed Rule, that Pupils may 
better their Condition, but not impair it, 
without the Authority of their Tutors, 
And therefore in all Caſes, where there 
are mutual Obligations, as in buying, ſel- 
ling, letting, hiring, Mandates, Depo- 
fites, - He who contracts with a 
Pupil 
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Pupil is bound by the Contract, but the 
Pupil is not bound, unleſs the Tutor hath 
authorized it. 


In quibuſdam neceſſaria, in quibuſdam non ne- 
ceſlaria.} A Minor, by the Laws of England, 
may bind himſelf without the Authority of a Gar- 
dian, either by Bond, or Promiſe to pay for ſuch 
Things, as are ſuitable to his Degree, and neceſ- 
ſary. 


Namque placuit.] In England, if the Act of 
the Gardian is prejudicial to the Minor, it is in 
moſt Caſes voidable, and when it is not voidable, 
the Gardian may be obliged to indemnify his Pu- 
pil. Thus if an Infant appears by Gardian, and 
ſuffers a Recovery, the Recovery is not voidable, 
but the Gardian is anſwerable, if his Pupil ſuſtains 
Damage. Alſo if a Gardian faintpleads, or mil- 
pleads in an Action to the Injury of his Pupil, 
the Pupil will be bound, but he may afterwards 
have an Action againſt his Gardian, Mad. 48. 
9. Oe. 


Unde in his Cauſis.] The fame Law obtains 
alſo in England: Thus a Leaſe, made to an In- 
tant, is not void of itſelf, but voidable only at his 
Election. 2 Cro. 320. | 


Exceptio. 


195) 
Exceptio. 


$ I. Neque tamen Heredita- 
tem adire, neque Bonorum Poſ- 
ſeſſionem petere, neque Heredi- 
tatem ex Fidei Commiſſo ſuſci- 
pere aliter poſſunt, niſi Tutoris 
Auctoritate (quamvis illis lucro- 


ſa fit) ne ullum damnum habe- 
Ant. 


$ 1. No Pupil can enter upon an In- 
beritance, or take upon him the Poſſeſſion 
of Goods, or an Inheritance in Truſt, 
without the Authority of his Tutor : For 
altho' there may be a Probability of Pro- 
fit, there is a Poſſibility of Damage. 


Quomodo interpons debet. 


$ II. Tutor autem ſtatim in 
ipſo Negotio praeſens debet Auc- 
Dd tor 
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tor fieri, ſi hoc Pupillo prodeſſe 
exiſtimaverit. Poſt Tempus ve- 
ro, vel per Epiſtolam, aut per 
nuntium interpoſita Auctoritas 


nihil agit. 


2. If a Tutor would authoriſe any 
AF, which he efteems advantageous to his 
Pupil, ſuch Tutor ought to be preſent du- 
ring the Negotiation. For the Authort- 
ty of a Tutor can have no Effect, when 
given by Letter, by Meſſenger, or after 

a Contract is finiſhed. 


Quo Caſu interponi non poteſ}. 


III. Si inter Tutorem, Pupil- 
lumque Judicio agendum ſit, 
quia ipſe Tutor in Rem ſuam 
Auctor eſſe non poteſt, non Prae- 
torius Tutor (ut olim) conſtitu- 
itur, ſed Curator in Locum ejus 
datur, quo Curatore interveni- 

ente 


( 197 ) 
ente Judicium peragitur; et eo 
peracto Curator eſſe deſinit. 


§ 3. When a Suit is to be commenced 
between a Tutor and his Pupil, inaſmuch 
as the Tutor can not exerciſe his Authori- 
ty againſt himſelf, a Curator, and not a 
Pretorian Tutor (as it was formerly the 
Cuſtom) is appointed, by whoſe Interven- 
tion the Suit is carried on; and when it 
is determined, the Curatorſhip ceaſes. 


Si inter Tutorem.] In England, according 
to the preſent Practice, the Prochein Amy, or 
next Friend of the Minor, ſupplies the Place of 
the Curator, mentioned in the Text. For Pro- 
chein Amy was firſt appointed by V. 1. C. 47. in 
Caſe of Neceſlity, where the Infant was to ſue his 
Gardian, or where the Gardian would not ſue for 
him. 2 Cro, 640. 


Dd 2 Qui- 
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Quibus Modis Tutela 


fnitur. 


TiTvLvs XXII. 


De Pubertate. 


Pr. YUpilli, Pupillaeque, cum 

puberes eſſe coeperint, a 
Tutela liberantur. Pubertatem 
autem Veteres quidem non ſolum 
ex Annis, ſed etiam ex Habitu 
Corporis in Maſculis aeſtimari 
volebant. Noſtra autem Majeſ- 
tas, dignum eſſe Caſtitate no- 
ſtrorum Temporum exiſtimans, 
bene putavit, quod in Foeminis 
etiam antiquis impudicum eſſe 
viſum eſt, id eſt, Inſpectionem 
Haldigdinia Corporis, hoc etiam 
in Maſculos extendere. Et 1deo 


noſtra 
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noſtra ſana Conſtitutione pro- 
mulgata, Pubertatem in Maſcu- 
lis poſt Decimum quartum An- 
num completum illico initium 
accipere diſpoſuimus: Antiqui- 
tatis Normam in Foeminis bene 
politam in ſuo Ordine relin- 
quentes, ut poſt duodecim An- 


nos completos Viri potentes eſſe 
credantur. 


0 
{ 


Pr. Pupils both Male, and Female, are 
freed from Tutelage, when they arrive at 
Puberty. The Antients judged of Puber- 
ty in Males, not by Years only, but alſo 
by the Habit of their Bodies. But our 
imperial Majeſty, regarding the Purity 
of the preſent Times, hath eſteemed the 
Inſpection of Males to be an immodeſt 
Practice, and hath thought it proper, 
that the ſame Decency, which was ever 
obſerved in Reſpect to Females, ſhould be 
alſo obſerved in Reſpect to Males, And 

there- 
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therefore, by our ſacred Conſtitution, we 
have enacted, That Puberty in Makes 


ſhould be reputed to commence immediately 


after the Completion of their fourteenth 
Year. But in Relation to Females, we 
leave that wholeſom, and antient Rule of 
Law unaltered, by which they are efteem- 
ed marriageable after the twelfth Year of 
their Age is completed, 


Et ideo noſtra ſanta Conftitutione. ] L. ult. Cod. 


Quando Tutores, vel Curatores efſe deſinant. In- 


decoram Obſervationem in examinanda Marium 
Pubertate reſecantes, &c. 


De Capitis Diminutione Pupilli. 


$ I. Item finitur Tutela, f 
arrogati ſint adhuc impuberes, 
vel deportati: Item ſi in Servi- 
tutem Pupillus redigatur, vel fr 
ab Hoſtibus captus fuerit. | 


$ 1. Tutelage is determined before Pu- 
berty, if the Pupil is either arrogated, or 


Suffers 
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ſuffers Deportation; and it is alſo deter- 
mined, if he is reduced to Slavery, or be- 
comes a Captive, 


De Conditionis Eventi. 


II. Sed etſi uſque ad certam 
Conditionem datus fit Tutor 
Teſtamento, acque evenit, ut de- 
ſinat eſſe Tutor exiſtente Con- 
ditione. 


§ 2. If a Teftamentary Tutor is given 
upon a certain Condition, after the Con- 


dition is fulfilled the Tutelage ceaſes. 


De Morte. 


$ III. Simili modo finitur Tu- 
tela Morte Pupillorum, vel Tu- 
torum. 


§ 3. Tutelage is alſo determined either 
by the Death of the Tutor, or by the Death 
of the Pupil. 
De 


" yp _ T7 8 328 * 8 = 
__ # » 4 
ee —_—_—— FM — 


* 
C ty 


k, bs ©. 
- . - — — 2 * - © EE 2 ” 2» 
wal <8 -23 
. . A. A ] 


L er 


— 


— = op ie 


nk. Sp : 8 . th a a eee W 
- — - — — i * 0 - — —— — 
2 — ———— ꝓ—ͤr»*“ one o ot — » 


——— 


( 202 ) 


De Capitis Diminutione, 


$ IV. Sed et Capitis Diminu- 
tione Tutores, per quam Liber- 
tas, vel Civitas amittitur, omnis 
Tutela perit. Minima autem 
Capitis Diminutione Tutoris, ve- 
luti ſi ſe arrogandum dederit, 
legitima tantum perit; cacterae 
non pereunt. Sed Pupilli, et Pu- 
pillae Capitis Diminutio, licet 
minima fit, omnes Tutelas tol- 
lit. 


S 4. When a Tutor ſuffers the greater 
Diminution of State, by which he at once 
loſes his Liberty, and the Privileges of a 
Citizen, every Kind of Tutelage is then 
extinguiſhed. But if the leaſt Dimi- 
nution is only ſuffered, as when a Tutor 
gives himſelf in Arrogation, then no Spe- 
cies Y TR is extinguiſhed, except the 

Legiti- 


e 
liqnate. But every Diminution of State 
in Pupils takes away all Tutelage, 


De Tempore. 


$ V. Praeterea, qui ad certum 
'Tempas Teſtamento dantur Tu- 
tores, finito eo, deponunt Fute- 
lam. 


$ 5. Thoſe, who are by Teſtament made 
Tutors for a Term only, are, at the Ex- 
piration of ſuch Term, diſcharged from 
the Tutelage. 


De Remotione, et Excuſatione. 


$ VI. Deſinunt etiam Tutores 
eſſe, qui vel removentur a Tute- 
la ob id, quod ſuſpecti viſi ſunt: 
vel qui ex juſta Cauſa ſe excu- 
ſant, et Onus adminiſtrandae 
Tutelae deponunt, ſecundum ca, 


quae inferius proponemus. 
Ee $ 6. They 
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§ 6. They alſo ceaſe to be Tutors, who 
are either removed from their Office upon 

| Sufpicion ; or for juſt Reaſons excuſe, and 
diſburden themſelves from Tutelage. 


De CURATORIBUS. 


TI TU tus XXIII. 


De AAultis. 


Pr. Aſculi quidem Puberes, 
et Foeminae Viri po- 
tentes uſque ad viceſimum quin- 
tum Annum completum Cura- 
tores accipiunt; quia licet Pu- 
beres ſint, adhuc tamen ejus Ae- 


tatis ſunt, ut ſua Negotia tueri 
non poſſunt. 


Pr. Males arrived at Puberty, and 
x Females marriageable, do nevertheleſs re- 
4 cerve Curators *till they have completed 

| their 
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their twenty-fifth Year : For altho' they 
have attained to Puberty, they are not as 
yet of an Age to take a proper Care of 
their own Aſſairs. 


Maſculi quidem Puberes.] By the Civil Law, 
Males at the Age of twenty Years complete, and . 
Females at eighteen, having given a ſufficient 
Proof by five, or more Witneſſes, of their Pru— 
dence, and Morality, may obtain a Licence from 
the Emperor, inabling them to adminiſter their 
own Affairs under proper Reſtrictions. For Mi— 
nors are not permitted by this Licence to alien, 
or even to mortgage their immoveable Poſſeſſions, 
but muſt always obtain a ſpecial Decree for ſuch 
Purpoſes. LI. 1, 2, 3. C. de his qui Ven. At. 


impetraverunt. 


A quibus dentur Curatores. 


$ I. Dantur autem Curatores 
ab iiſdem Magiſtratibus, a quibus 
et Tutores. Sed Curator Teſta- 
mento non datur; datus tamen 
confirmatur ex Decreto Practoris, 


vel Praeſidis. 


§ 1. Curators are appointed by the ſame 
Magiſtrates, who appoint Tutors, A Cu- 


Ee 2 rator 
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rator can not be abſolutely given by Teſla- 
ment, but a Curator named in a Teſta- 
ment may be confirmed ſuch, either by the 
Pretor, or the Governor of a Province. 


Quibus dentur. 


$ II. Item inviti Adoleſcentes 
Curatores non accipiunt, praeter- 
quam in Litem; Curator enim 
et ad certam Cauſam dari poteſt. 


$ 2. No Adults can be obliged to re- 
cerve Curators, unleſs ad Litem: For a 
Crrator may be appointed to any ſpecial 
Furpoſe, or to the Management of any 
particular Aﬀair, 


Item invit Adoleſcentes.] Rævardus and others 
have accuſed 7ribontan, as guilty of an Error, in 
ſaying, that Minors after fourtcen could not be 
obliged to receive Curators. — And in Support of 
their Accuſation, they allege the Opinion of L- 
pian, whoſe Words are theſe, Hodie in hanc 
uſque aetatem Adoleſcentes Curatorum Auxilium re- 


guntur, nec ante Rei ſuae Adminiſtratio eis com- 


mitti debebit, quamvis bene Rem ſuam gerentivus. 
D. 4. x oh 4. L. IT. But it muſt be obſerv- 
1 2 | ed, 
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ed, that with Regard to Minors after Puberty, 

the Raman Law has frequently been altered. B 
the Law Letoria ſuch Minors only, as behaved 
ill, were obliged to receive Curators after Proof 
had been made of their ill Behavior. But after- 
wards it was enacted by a Conſtitution of Marcus 
Autoniuus, Ut onmes Adulti Curatores accipereut, 
nn redditis Cauſis: Which muſt mean, that 
Adults might be obliged to receive Curators, al- 
tho' nothing could be alleged againſt their Con- 
duct: For it is certain, that Adults might volun- 
tarily receive Curators, even before the Law Le- 
toria. And when Ulp:an wrote, the Conſtitution 
of Marcus Antoninus was as yet unrepcaled ; but 
afterwards, in the latter Part of the Reign of An- 
toninus Caracalla, it appears from L. 1. Cad. gut 
pet Tut. That the Roman Law was again altered, 
and that Curators could not be given, but to ſuch 
Minors, as were willing to receive them, unleſs 
ad Litem, 

And in this, the Law of Exeland may be ſaid 
to agree in general with the Civil Law. For 
with us Gardianſhip regularly determines, when 
the Minor has completed his fourteenth Year ; ex- 
cept, when there is a Gardian by Nature, or, when 
the Father af a Minor has ſpecially appointed a 
Gardian either by Deed, or Will, to continue for 
a longer Time. And therefore a Minor, after 
fourteen, being of Courſe freed from Cuſtody, is 
at Liberty, if willing, to put himſelf a ſecond 
Time under Gardianſhip, until he is of full Age. 
But if a Minor, being an Adult, does not conſent 
to receive a new Gardian, then no Court would 
appoint a Gardian, unleſs ad Litem. 

But if a Teſtator nominates a Gardian, *till his 
Son arrives at full Age, then the Son, altho' above 
fourteen, is compelled to receive the Gardian, 
who is thus expreſsly appointed for a certain Time; 

but 
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but if no certain Time is mentioned, there is then 
no Gardianſhip, if the Minor is an Adult. 
| Laugh. 185. 


De Furiofis, et Prodigis. 


$ 3. Furioſi quoque, et Pro- 
digi, licet Majores viginti quin- 
que Annis fint, tamen in Cura- 
tione ſunt Agnatorum ex Lege 
duodecim Tabularum. Sed ſo- 
lent Romae Praefectus Urbi, vel 
Practor, et in Provinciis Praeſi- 
des ex Inquiſitione eis Curatores 
dare. 


$ 3. By a Law of the tavelve Tables all 
Madmen, and Prodigals, alth# of full 
Age, muſt nevertheleſs be under the Cura- 
tion of their Agnati. But, if there are 
no Agnati, or, if ſuch, as do exiſt, are 
unqualified, then Curators are appointed, 
at Rome, by the Præfect of the City, or 
the Prætor; and in the Provinces, by the 
Governors, after the requifite Inquiry. 
| Sed 
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Sed ſolent.] The Text in this Place is undoubt- 
edly deficient, and Theophilus, whoſe Authority 
is followed in the Engliſh, has thus ſupplied, what 
ſeems to have been omitted, 
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De mente captis, ſurdis, Ee. 


$ IV. Sed et mente captis, et 
ſurdis, et Mutis, et qui perpetuo 
Morbo laborant (quia Rebus ſuis 
ſupereſſe non poſſunt) Curatores 
dandi ſunt. 


§ 4. Thoſe, who are deprived of their 
Vitellects, or deaf, or mute, or ſubje& to 
any continual Diſerder, inaſmuch as they 
are unable to take a proper Care of their 


own Affairs, muſs be placed under Cura- 
tors. 


Sed et mente captis.] With us all Perſons n 
Mentis Compotes are reputed to labour under ei- 
ther Idiocy, or Lunacy; and the King by Law is 
their general Gardian. Idiocy is a Fatuity, or 
Madneſs a Nativitate ; and this excuſes the Par- 
ty, as to his Acts, but intitles the King, durin 
the Life of the Idiot, to the Profits of his Eſtate, 

both 
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both real, and perſonal, without rendering an 
Account. | 

Lunacy is an adventitious Madneſs, or Fatuity, 
either permanent, or with Intervals, and equally 
excuſeth with Idiocy, as to all Acts done, during 
the Phrenzy. But the King, in Caſe of Lunacy, 
acts as a Gardian, and Truſtee for the Lunatic, 
and is therefore accountable to him, if he regains 
his Underſtanding, or to his Repreſentatives, if it 
happens otherwiſe. 4 Co. 125. B. Abr. 80. v. 3. 


De Pupillis. 


$ V. Interdum autem et Pu- 
pilli Curatores accipiunt; ut pu- 
ta, ſi legitimus Tutor non fit 
idoneus : quoniam habenti Tu- 
torem Tutor dari non poteſt. 
Item ſi Teſtamento datus Tutor, 
vel a Praetore, vel Praeſide, ido- 
neus non ſit ad Adminiſtratio- 
nem, nec tamen fraudulentur ne- 
gotia adminiſtret, ſolet ei Cura- 
tor adjungi. Item Loco Tuto- 
rum, qui non in perpetuum, ſed 
ad Tempus a Tutela excuſantur, 
ſolent Curatores dari. 


§ 5. Some- 
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$ 5. Sometimes even Pupils receive Cu- 
razors; jor Inſtance, when the legitimate 
Tutor is unqualified : For a Tutor muff 
not be given to him, who already bas a 
Tutor, Alſo if a Teſtamentary Tutor, or 
a Tutor given by a Prætor, or the Gover- 
nor of a Province, appears to be afler- 
wards incapable of executing his Truſt, it 
rs tfunl, altho' he is guilty of no Fraud, 
emmediately to appoint a Curator, whoſe 
Bufinejs it is to act jointly with him, T7 
ig alſo uſual to aſſign Curators in the Place 
of ſuch Tutors, as are not wholly excuſed, 
but excuſed for a Time only, 


De conſtituendo Afﬀore. 


$ VI. Quod ſi Tutor vel ad- 
verſa Valetudine, vel alia Neceſ- 
fitate impediatur, quo minus 
Negotia Pupilli adminiſtrare poſ- 
ſit, et Pupillus vel abſit, vel in- 
fans fit, quem velit Actorem, 
F ft Periculo 
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Periculo ipſius Tutoris Practor, 


vel qui Provinciae praeerit, de- 
creto conſtituet. 


8 6. Va Tutor, by Illneſs or any other 
neceſſary Impediment, ſhould be hindered 
from the perſonal Execution of bis Office, 
and his Pupil ſhould be abſent, or an In- 
fant, then the Prætor, or the Governor 
of the Province ſhall decree any Perſon, 
whom he approves of, to be the Pupil's 


Agent, for whoſe Conduct the T utor muſt 
be anſiverable. 


De 
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De Satiſdatione Tutorum, 
vel Curatorum. 


TiTrvLvus: XXIV: 
Qui [atiſdare cogantur. 

N E tamen Pupillorum, 

Pupillarumve, et eo- 
rum, qui, quaeve in Curatione 
ſunt, Negotia a Curatoribus Tu- 
toribuſve conſumantur, vel di- 
minuantur, curet Praetor, ut et 
Tutores, et Curatores eo Nomine 
ſatiſdent. Sed hoc non eſt per- 
petuum ; nam Tutores Teſta- 
mento dati ſatiſdare non cogun- 
tur, quia Fides eorum, et Dili- 
gentia ab ipſo Teſtatore approba- 
ta eſt. Item ex Inquiſitione Tu- 


tores, vel Curatores dati ſatiſda- 
Ff 2 tione 
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tione non onerantur, quia idonci 
electi ſunt. 


Pr. It is a Branch of the Pretor's Of- 
fice to fee that Tutors, and Curators give a 
ſufficient Caution for the Safety, and In- 
demnification of their Pupils. But a teſ- 
tamentary Tutor is not compelled to give 
Caution, inaſmuch as bis Fidelity, and 
Diligence ſeem ſufficiently approved of by 
the Teflator. Alſo all Tutors, and Cu- 
rators appointed to be ſuch, after inqui- 
ry , are ſuppded in every Reſpect to be 
qualified, and are therefore not obliged to 
give Security, 


Quatenus Satiſdatio in iis, qui ſa- 
tiſdare non compelluntur, Lo- 


cum habere poſſit. 


$I. Sed ſi ex Teſtamento, vel 
Inquiſitione duo, plureſve dati 
fuerint, poteſt witus offerre Sa- 
tiſdationem 
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tifdationem de indemnitate Pu- 
pilli, vel Adoleſcentis, et Con- 
tutori ſuo, vel Concuratori prae- 
ferri, ut ſolus adminiſtret; vel, 
ut Contutor, vel Concurator ſatis 
offerens praeponatur ei, ut et ip- 
ſe ſolus adminiſtret. Itaque per 
ſe non poteſt petere Satiſdatio- 
nem a Contutore, vel Concura- 
tore, ſed offerre debet, ut Elec- 
tionem det Concuratori, vel Con- 
tutori ſuo, utrum velit ſatis ac- 
cipere, an ſatiſdare. Quod fi 
Nemo eorum fatis offerat, ſi 
quidem adſcriptum fuerit a Teſ- 
tatore quis gerat, ille gerere de- 
bet; quod ſi non fuerit adſcrip- 
tum, quem Major Pars elegerit, 
ipſe gerere debet, ut Edicto Prae- 
toris cavetur. Sin autem ipſi 
Tutores diſſenſerint circa eligen- 
dum eum, vel eos, qui gerere 
debent, Praetor Partes ſuas in- 
terponere 
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terponere debet. Idem et in 


pluribus ex Inquiſitione datis 
comprobandum eft, id eſt, ut 
Major Parseligere poſſit per quem 
Adminiſtratio fiat. 


§ 1. If two, or more, are appointed 
by Teſtament, or by a Magiſtrate, af- 
ter Inquiry, to be Tutors, or Curators, 
any one of them by offering Caution may 
be preferred to the ſole Adminiſtration, 
or cauſe his Co-Tutor, or Co-Curator 
to give Caution, in order to be admit- 
ted himſelf to the Adminiſtration. Thus 
it appears, that a Man can not de- 
mand Security from his Co-Tutor, or Co- 
Curator ; but that by offering Caution him- 
ſelf he may compel his Co-Tutor, or Co- 
Curator to give, or receive Caution. But 
when no Security is offered, if the Teſta- 
tor hath appointed any particular Perſon 
to act, ſuch Perſon muſt be preferred; but 
if no particular Perſon is ſpecified by the 
Teftator, 
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Teſtator, then muſt the Adminiſtration be 
committed to ſuch Perſon, or Perſons, as 
a Majority of the Tutors ſhall eleft, ac- 
cording to the Pretorian Edict. But if 
they diſagree in their Choice, the Prætor 
may interpoſe his Authority. * The ſame 
Rule is alſo to be obſerved, when many, 
either Tutors, or Curators, are nominated 
by the Magiſtrate, viz. that a Majority 
of them ſhall appoint one of their Number, 
to whom the Adminiſtration ſhall be com- 
mitted, 


Qui ex Adminiftratione Tutelac, 
vel Curationis tenentur, et 
contra guos Acttio ſubſidiaria 


datur. 


$ II. Sciendum autem eit, non 
ſolum Tutores, vel Curatores Pu- 
pillis, vel Adultis, caeteriſque Per- 
ſonis ex Adminiſtratione Rerum 
teneri: ſed etiam in eos, qui ſa- 
tiſdationem 


a 
tiſdationem accipiunt, ſubſidiari- 
am Actionem eſſe, qune ultimam 
eis Praeſidium poſſit atterre; Sub- 
ſidiaria autem Actio in eos da- 
tur, qui aut omnino a Tutoribus, 
vel Curatoribus ſatiſdari non cu- 
raverunt, aut non idoneè paſh 
ſunt caveri; quae quidem, tam a 
Prudentum Reſponſis, quam ex 
Conſtitutionibus imperialibus, e- 
tiam in Heredes eorum extendr- 
tur. 


8 2. It is neceſſary to be known, that 
Tutors, and Curators are no! the only 
Perſons ſulject to an Action on Account 
of the Adminiſtration of the Affairs of 
Pupils, Minors, and others under their 
Protection. For a fubfidiary Action, 
which is the laſt Remedy to be uſed, will 
alſo lie againſt a Magiſtrate, either for 
intirely omitting to take Security, or for 
Wy fach, as is inſufficient, And this 

AT 0. 
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Action, according to the Anſwers of the 
Sages of the Law, as well as by the Tmpe- 
rial Conſtitutions, is extended even againſt 


the Heir of any ſuch Magiſtrate. 


Si Tutor, vel Curator cavere nolit. 


$. III. Quibus Conſtitutioni- 
bus et illud exprimitur, ut, niſi 
caveant Tutores, et Curatores, Pig- 
noribus captis coerceantur. 


$ 3. And by the ſame Conſtitutions it is 
expreſly enacted, that all Tutors, and Cu- 
rators, who refuſe to grove Caution, may 


be compelled to it by Seiſure. 


i did'a Affione non tuentir, 


$ IV. Neque autem Praefec- 
tus Urbi, neque Praetor, neque 
Praeſes Provinciae, neque quit- 
quam alius, cui Tutores dandi 


jus eſt, hac Actione tenebitur: 
G 9 Sed 


CI 
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Sed hi tantummodo, qui ſatiſda- 
tionem exigere ſolent. 


$ 4. Neither the Pra ect of the City, 
nor the Prætor, nor the Governor of a 
Province, nor any other, who has Power 
to aſſign Tutors, ſhall be ſulject to a ſub- 
diary Action: But thoſe Magiſtrates on- 
ly are liable to it, who exact the Caution. 


De Excuſationibus Tuto— 
rum, vel Curatorum. 


TiTuLus XXV. 


De Mumero Liberorum. 


Pr. ,*Xcuſantur autem Tuto- 
res, et Curatores varus 

ex Cauſis; plerumque tamen 
propter Liberos, five in Poteſtate 
ſint, five emancipati. Si enim 
tres Liberos ſuperſtites Romae 
quis 
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quis habeat, vel in Italia quatuor, 
vel in Provinciis quinque, a Pu- 
tela, vel Cura poteſt excufari 
exemplo ceterorum Munerum. 
Nam ct Tutelam, ct Curam pla- 
cuit publicum munus eſſe. Sed 
adoptivi Liberi non proſunt : In 
Adoptionem autem dati natural: 
Patri proſunt. Item Nepotcs ex 
Filio proſunt, ut in Locum Pa- 
tris ſui ſuccedant: ex Filia non 
proſunt. Fil autem ſuperſtites 
tantum ad Tutelac, vel Curae 
Muneris Excuſationem proſunt : 
defuncti autem non proſunt. Sed 
ſi in Bello amiſſi ſunt, quaeſitum 
eſt, an proſint? Et conſtat, eos 
ſolos prodeſſe, qui in Acie amit- 
tuntur. Hi enim, qui pro Re- 
publica ceciderunt, in perpetu- 
um per Gloriam vivere intelli- 
guntur. 


6g 2 Pr. Per- 
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Pr. Perſons, who are nominated to be 
either Tutors, or Curators, may, upon 
diverſe Accounts, excuſe themſelves : But 
the moſt general Plea offered, is that of 
having Children, whether they are ſulject, 
or emancipated. For, at Rome, if 4 
Man has three Children living, in Italy 
four, and in the Provinces froe, he may 
therefore be excuſed from Tutelage and Cu- 
ration, as well as from other Employments 
of a public Nature; for both Tutelage, 
and Curation are efteemed public Offices. 
But adopted Children will not avail: And 
yet natural Children, altho given in Adop- 
tion, will excuſe their natural Father, 
Alfo Grand-children by a Son, when they 
fucceed in the Place of their Father, will 
excuſe their Grand-father : but Grand- 
children by a Daughter will not excuſe 
him. But ſuch Children only, as are liv- 
ing, can excuſe from Tutelage and Cura- 
tion: for the Deceaſed are of na Service. 
And ſhould it now be demanded, whether 

a 


— — . — —— 
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à Parent can avail himſelf of thoſe Sons, 
whom War hath deſtroyed? It muſt be an- 


feered, — That he can avail himſelf of 
thoſe only, who have periſhed in Battle: 
For thoſe, who, in Action, have fallen 
for the Republic, are efteemed to ive for 
ever, in the Immortality of their Fame. 


Excuſantur autem.] The Laws of England are 
ſilent concerning the Excuſes of Gardians, be- 
cauſe no Man can be appointed againſt his Will to 
take the Office of Gardianthip, 

De Excuſatione Tutorum, vel Curatorum Leges 
woſtrae nibil loguuntur, quia nemini invito hoc Mu- 
nus imponunt, Cow. Inſt. T. 25. 


Qui in Acie amittuntur.] Aczes is here oppoſed 
to Bellum, in Conformity to the following Opi- 
nion of Ulpian. | 

Bello amiſſi ad Tutelae Excuſationem proſunt,— 
Quaeſitum eft autem, qui ſint iſti: Utrum hi, qui 
in Acie ſint interempti; an vero omnes omnino, qui 
per Cauſam Belli parentibus ſunt abrepti, in Ol ſi- 
dione forte? Melius igitur probabitur, eos ſolos, 
qui in Acie amittuntur prodeſſe debere, cujuſcungue 
ſexus, vel Aetatis fint : Hi enim pro Republica ce- 
ciderunt, L. 18. ff. de Excuſationibus. 


De 
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De Adminiftratione Rei ſiſcalis. 


$ I. Item Divus Marcus in Se- 
meſtribus reſcripſit, cum, qui 
Res Fiſci adminiſtrat, a Tutela, 
vel Cura, quamdiu adminiſtrat, 
cxcuſari poſſe. 


$ 1. The Emperor Marcus declared by 
Reſcript from his Semeſtrial Council, That 
whoever is ingaged in the Adminiſtration 
ef Aﬀairs relating to the Treaſury, may 
be excuſed from Tutelage, and Curation, 
whilſt he is ſo employed. 


De Abſentia Reipublicae Cauſd. 


$ II. Item, qui Reipublicae 
Cauſa abſunt, a Tutela, vel Cu- 
ra excuſantur. Sed et {1 fuerint 
Tutores, vel Curatores dati, de- 
inde Reipublicae Cauſa abeſſe 
coeperint, a Tutela, vel Cura 
excu- 
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excuſantur, quatenus Reipubli- 
cae Cauſa abſunt: et interea Cu- 
rator Loco eorum datur, qui ſi 
reverſi fuerint, recipiunt onus 
Tutelae; nam nec Anni habent 
vacationem, ut Papinianus Libro 
quinto Reſponſorum ſcripſit: nam 
hoc ſpatium habent ad novas Tu- 
telas vocati. 


§ 2. Thoſe, who are abſent on the Af- 
fairs of the Republic, are exempted froni 
Tutelage, and Curation. And if ſuch as 
are already aſſigned to be either Tutors, 
or Curators, ſhould afterwards be abſent 
on the Buſineſs of the Republic, their Ab- 
ſence is diſpenſed with, and a Curator g- 
pointed in their Place: But, when ſuch 
Tutors, or Curators return, they muſt a- 
gain take upon them the Burden of Tute- 
lage. And they are not intitle (os Pa- 
pinian afſerts in the fifth Book of his An- 
fwers) to the Privilege of a Year's Va- 


catton : 
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cation: For that Term is allowed to thoſe 


only, who are called, at their Return, to 
a new Tutelage. 


De Poteſtate. 


$ III. Et qui Poteſtatem ali- 
quam habent ſe excuſare poſſunt, 
ut divus Marcus reſcripſit: Sed 
ſuſceptam Tutelam deſerere non 


poſſunt. 


§ 3. By a Reſcript of the Emperor 
Marcus, all ſuperior Magiſtrates may, as 
ſuch, excuſe themſeFves. But they can not 
deſert a Tutelage, when once they have 
undertaken it. 


De Lite cum Pupillo, vel Adulto. 


$ IV. Item propter Litem, 
quam cum Pupillo, vel Adulto 
Tutor, vel Curator habet, excu- 
ſari non poteſt; niſi forte de om- 
nibus 


E 
nibus Bonis, vel Hereditate Con- 
troverſia fit. 


$ 4. No Man can excuſe himſelf from 
taking the Office of a Tutor, or Curator, 
by alleging a Law-ſuit with the Pupil, or 
the Minor, unleſs the Suit is for all the 


Goods, or the whole Inheritance of his 
Pupil, 7 


De tribus Tutelae, et Curae one- 
ribus. 


$ V. Item tria onera Tutelae 
non affectatae vel Curae, prae- 
ſtant Vacationem, quamdiu ad- 
miniſtrantur: Ut tamen plurium 
Pupillorum Tutela, vel Cura eo- 
rundem Bonorum, veluti Fra- 
trum, pro una computetur. 


08, Three J. utelages, or Curator ſhips, 
which are not acquired merely for Ad- 
SO H h dantage, 
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vantage, vill exempt a Man from the 
Burden of a fourth. But the Tutelage, 


or Curation of three, or more Brothers is 
reckoned, but as one. 


De Paupertate. 


$ VI. Sed et propter Pauper- 
tatem Excuſationem tribui, tam 
Divi Fratres, quam per ſe Divus 
Marcus reſcripſit, ſi quis impa- 
rem ſe Oneri injuncto poſſit do- 
cere. 


8 6. The imperial Brothers have de- 
clared by their Reſcript, and the Emperor 
Marcus by his ſeparate Reſcript, That 
Poverty is a ſufficient Excuſe, when it 
can be proved to be ſuch, as muſt render a 


Man incapable of the Burden impoſed up- 


on him. 


Divi Fratres.] Marcus Antoninus and Lucius 
Perus, the Sons of Antoninus Pius, 


De 
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De adverſa Valetudine. 


$ VII. Item propter adverſam 
Valetudinem, propter quam ne 
ſuis quidem Negotiis intereſſe po- 
teſt, Excuſatio Locum habet. 


8 7. Ilhneſs alſo, if it is ſuch, as hin- 
ders a Man from tranſacting his own Bu- 
fineſs, is a ſufficient Excuſe. 


De Imperitia Literarum. 


$ VIII. Similiter eos, qui Li- 
teras neſciunt, eſſe excuſandos, 
Divus Pius reſcripſit, quamvis et 
imperiti Literarum poſſint ad Ad- 
miniſtrationem Negotiorum ſuf- 
ficere. 


§ 8. By the Reſcript of the Emperor 
Antoninus Pius, illiterate Perſons are to 
be excuſed ; altho' in ſome Caſes an illite- 
Hh 2 rate 
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rate Man may be capable of the Admin - 
tration. | 


De Tnimiciuia Patris. 


IX. Item ſi propter Inimi- 
citias aliquem Teſtamento Tu- 
torem Pater dederit, hoc ipſum 
praeſtat ei Excuſationem, ficut 
per contrarium non excuſantur, 
qui ſe Tutelam adminiſtraturos 
Patri Pupillorum promilſerant. 


$9. Va Father thro Enmity appoints 
any particular Perſon, by Teſtament, to 
be Tutor to his Children, the Motive «f 
ſuch an Appointment will afford a ſuffici- 
ent Excuſe. But he, who by Promiſe hath 
ingaged himſelf to a Teſtator, is not to be 
excuſed from the Office of Tutelage. 


De 
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De I onorantia Teftatoris. 


X. Non eſſe autem admitten- 
dam excuſationem ejus, qui hoc 
ſolo utitur, quod ignotus Patri 


Pupillorum ſit, divi Fratres re- 
ſcripſerunt. 


§10. The imperial Brothers have enact- 
ed by their Reſcript, that the Pretence of 
being unknown to the Father of a Pupil, 
is not to be admitted ſolely, as a ſufficient 
Excuſe. 


De Inimicitiis cum Patre Pupilli, 


vel Adulti. 


$ XI. Inimicitiae, quas quis 
cum Patre Pupillorum, vel Adul- 
torum exercuit, {1 capitales fue- 
rint, nec Reconciliatio interve- 
nerit, a Tutela, vel Cura, ſolent 
excuſare. 


$ 11, An 
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& 11. An inveterate Enmity againſt 
the Father of a Pupil, or Adult, will 
ſuſfeciently excuſe any Man, either from 
Tutelage, or Curatorſhip, i, no Reconci- 
liation hath intervened. 


De Status Controverſfia a Patre 
Pupilli illatd. 


$ XII. Item is, qui ſtatus Con- 
troverſiam a Pupillorum Patre 
paſſus eſt, excuſatur a Tutela. 


$ 12. Alſo he, whoſe Condition hath 
been controverted at the Inſtance of the 
Father of the Pupil, is upon that Account 
excuſed from the Tutelage, 


De Aetate. 


$ XIII. Item major ſeptuagin- 
ta Annis a Tutela, et Cura ſe 
poteſt excuſare. Minores autem 
viginti quinque Annis olim qui- 

dem 
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dem excuſabantur ; noſtra au- 
tem Conſtitutione prohibentur 
ad Tutelam, vel Curam adſpi- 
rare, adeo ut nec Excuſatione 
opus ſit: Qua Conſtitutione ca- 
vetur, ut nec Pupillus ad legi- 
timam Tutelam vocetur, nec 
Adultus: cum fit incivile eos, 
qui alieno Auxilio in Rebus ſuis 
adminiſtrandis egere noſcuntur, 
et ab aliis reguntur, alienorum 
Tutelam, vel Curam ſubire. 


& 13. Any Perſon, who is above ſe- 
venty Years of Age, may be excuſed both 
from Tutelage, and Curation. Alſo Mi- 
nors, as ſuch, were formerly excuſable ; 
but, by our ſacred Conſtitution, they are 
now prohibited from aſpiring to theſe 
Truſts; and of Courſe all Excuſes are be- 
come unneceſſary. It is alſo enacted by 
the ſame Conſtitution, that neither Pupils, 
nor Adults ſhall be called even to a legi- 


timate 
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timate Tutelage. For it is abſurd, that 
ſuch as are themſelves under Governors, 
and are known to want Aſſiſtance in the 
Adminiſtration of their own Affairs, 
ſhould notwithſtanding this be admitted, 
either as Tutors, or Curators, to have the 


Management of the Affairs of others, 
De Militia. 
XIV. Idem et in Milite ob- 


ſervandum eſt, ut nec volens ad 
Tutelae onus admittatur. 


| § 14. And we muſt alſo obſerve, that 
no military Perſon, altho' willing, can 
be admitted to become a Tutor, 


De Grammaticis, Rhetoribus, et 


Medicis. 


$ XV. Item Romae Gramma- 
tici, Rhetores, et Medici, et qui 
in 
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in Patria ſua id exercent, et in- 
tra Numerum ſunt, a Tutela, vel 
Cura habent Vacationem. 


$ 15. Both at Rome, and in the 
Provinces, all Grammarians, Teachers 
of Rhetoric, and Phyſicians, who are 
within the Number authorized, are ex- 
empted from Tutelage, and Curation. 


De Tempore, et Modo proponendi 


Excuſationes. 


$ XVI. Qui autem ſe vult ex- 
cuſare, ſi plures habeat Excuſa- 
tiones, et de quibuſdam non pro- 
baverit, aliis uti intra Tempora 
conſtituta non prohibetur. Qui 
autem excuſare ſe volunt, non 
appellant; ſed intra quinquagin- 
ta Dies continuos, ex quo cogno- 
verunt ſe Tutores, vel Curatores 
datos, ſe excuſare debent, cujuſ- 
I1 cunque 
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cunque Generis ſint, id eſt, qua- 
litercunque dati fuerint Tutores, 
ſi intra centeſimum Lapidem ſint 
ab eo Loco, ubi Tutores dati 
ſunt. Si vero ultra centeſimum 
Lapidem habitant, Dinumeratio- 
ne facta viginti millium diurno- 
rum et amplius Triginta Dierum; 
qui Tamen, ut Scaevola dicebat, 
ſic debent computari, ne minus 
ſint, quam quinquaginta Dies. 


$ 16. He, who can allege many Excu- 
ſes, and approves not of ſuch, as he hath 
already given, is not prohibited from af- 
ſigning others within the Time preſcribed. 
But Tutors, and Curators of whatever 
Kind, whether Legal, Teſtamentary, or 
Dative (if they are willing to excuſe them- 
ſelves) ought not to prefer an Appeal mere- 
ly on Account of their Appointment ; but 
they ſhould firſt exhibit their Excuſes be- 
fore the proper Magiſtrate : And this 


they 
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the ought to do within fifty Days after 
they are certified of their Nomination, on 
Suppoſition, that they are within an bun- 
dred Miles from the Place, where they 
were nominated, But if they are at the 
Diſtance of more, than an hundred Miles, 
they are allowed a Day for every twenty 
Miles, and thirty Days befides after their 
Arrival at the Place, But the whole 
Time (according to Scœvola) ought ne- 
ver to contain a leſs Number of Days, 


than fifty. 


Non appellant.] z. e. They ought not to ap- 
peal from the Appointment, but from the Sen- 
tence, by which their Excuſes were rejected, 
Non a Datione, ſed a Sententia, qua Excuſatie 
non fuit admiſſa. Acoſta, 


De Excuſatione pro parte Patri- 
Monit. 


XVII. Datus autem Tutor 
ad univerſum Patrimonium datus 
eſſe creditur. 


li 2 $ 17. 
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§ 17. When a Tutor is appointed, he 
is reputed to have the Care of the whole 
Patrimony of his Pupil. 


De Excuſationibus propriis 
Curatorum. 


De Tutelae Geſtione. 
XVIII. Qui Tutelam alicu- 


jus geſſit, invitus Curator ejuſ- 
dem fieri non compellitur: In 
tantum, ut licet Pater familias, 
qui Teſtamento Tutorem dedit, 
adjecerit, ſe eundem Curatorem 
dare; Tamen invitum eum cu- 
ram ſuſcipere non cogendum, 
Divi Severus, et Antoninus re- 
ſcripſerunt. 


§ 18. He, who hath been the Tutor of 

a Minor, can not be compelled to become 
his Curator, And by the Reſcript of the 
Emperor 
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Emperor Severus, and Antoninus, altho' 
the Father of a Family ſhould, by Tefta- 
ment, appoint any Perſon to be firſt the 
Tutor of his Children, and afterwards 
their Curator, if the Perſon ſo appointed 
ig unwilling to take upon him the Cura- 
tion, he is by no Means compellable. 


De Marito. 
$ XIX. Iidem reſcripſerunt, 


Uxoris ſuae Curatorem datum 
excuſare ſe poſſe, licet ſe immiſ- 
ceat. 


§ 19. The ſame Emperors have like- 
wiſe, by their Reſcript, enacted, That an 
Huſband may excuſe himſelf from being a 
Curator to his Wife, even after he hath 
begun to att. 


De 
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De falſis Allegationibus, 


XX. Si quis autem falſis Al- 
legationibus Excuſationem Tute- 
lae meruerit, non eſt liberatus 
onere Tutelae. 


$ 20. F any Man ſhould, by falſe Al. 
legations, have appeared to merit a Diſ- 


miſſion from the Office of Tutelage, he is 


not therefore freed from the n of 
this Office. 


De ſuſpectis Tutoribus, vel 


Curatoribus. 
TiTuLUS XXVI, 


Unde ſuſpe&i Crimen deſcendat. 


Pr.C \Ciendum eſt, ſuſpecti Cri- 
men ex Lege duodecim 
Tabularum deſcendere. 


Pr, The 
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Pr. The Accuſation of a ſilſpected Tu- 
tor, or Curator, 1s derived from a Law 


of the twelve Tables. 


Crimen.] i. e. KuTyyorre according to Theo- 
philus, by whom the Text is thus interpreted. 


Typ de [Tov covaTe:xTwY ETITEOTAV, Y KougeaT w- 
gov] tarhyceray 6 SudlitaderTos emeronces vous, 

A Law of the twelve Tables introduced the Ac- 
cuſation of ſuſpected Tutors, and Curators. h. T. 


And this Interpretation is adhered to by all the 
Commentators, 


Qui de hoc Crimine cognoſcunt. 


$ I. Datum autem eſt jus re- 
movendi Tutores ſuſpectos, Ro- 
mae Praetori, et in Provincus 
Praeſidibus earum, et Legato 
Proconſulis. 


§ 1. At Rome the Power of removing 
ſuſpeFed Tutors belongs to the Pretor, 
and in the Provinces to the Governors, or 


to the Legate of a Proconſul, 


ui 
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Qui. ſaſpecti fieri poſſunt. 


F IT. Oſtendimus, qui poſſunt 
de ſuſpeto cognoſcere : Nunc 
videamus, qui ſuſpecti fieri poſ- 
ſint. Et poſſunt quidem omnes 
Tutores fieri ſuſpecti, ſive ſint 
teſtamentarii, ſive non ſint, ſed 
alterius Generis Tutores. Quare 
etſi legitimus fuerit Tutor, ac- 
cuſari poterit. Quid ſi Patro- 
nus? Adhuc idem erit dicen- 
dum; dummodo meminerimus, 
Famae Patroni parcendum eſſe, 
licet ut ſuſpectus remotus fuerit. 


8 2. We have already ſbewed, what 
Magiſtrates may take Cognizance of ſuſ- 
petted Perſons : Let us now therefore in- 
quire, what Perſons may become ſuſpetted. 
And indeed all Tutors may become ſo, whe- 
ther they are teftamentary, or of any other 
Denomination, For even a legitimate 

Tutor 
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Tuter may be accuſed ; neither is a Patron 
leſs ſubje&? to an Accuſation ; but we muſt 
remember, that, as ſuch, his Reputation 
muſt be ſpared, altho he is removed from 
his J. ruſt, 6 as a fuſpected Perſon. 


Et poſſunt quidem omnes. ] Gardians at £m 
Law may be removed, or compelled to give Secu- 
rity, if there appears any Danger of their abuſing 

either the Perſon, or the Eſtate of the Minor. 
Stile 456. Hard. 96. 3 Chan. Rep. 58. 1 Sid. 
424. 3 Salk. 177. 
But there is no Inſtance of the Removal of 
a Statute Gardian; yet ſuch Terms have fre— 
quently been impoſed, as effectually to prevent his 
doing any Act to the Prejudice of the Minor. But 
guæœre, whether Cauſes may not ariſe, for which 
he may totally be removed, notwithſt⸗ nding the 
Statute; as if he become mad, lunatic, Sc. for a 
Gardianthip is not aſſignable, neither can it go to 
Executors, or Adminiſtrators, being a perſonal 


Truſt. Yaugh. 180. Abr. Eg. 261. 


Qui poſſunt ſuſpefos poſtulare. 


III. Conſequens eſt, utvidea- 
mus, qui poſſint ſuſpectos poſtu- 
lare. Et ſciendum eſt, quaſi pub- 
licam eſſe hanc Accuſationem, 
hoc eſt, omnibus patere. Quin- 


K k imo 
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imo Mulieres admittuntur ex Re- 
{cripto Divorum Severi, et Anto- 
nini, ſed hae ſolae, quae Pietatis 
neceſſitudine ductac, ad hoc pro- 
cedunt: ut puta Mater, Nutrix 
quoque, et Avia: poteſt et ſoror. 
Sed et ſi qua alia Mulier fuerit, 
quam Praetor propenſa Pietate 
intellexerit, Sexus Verecundiam 
non egrediente, ſed Pietate pro- 
ductam, non ſuſtinere Injuriam 


Pupillorum, admittet eam ad Ac- 
cuſationem. 


§ 3. I now remains, as a Conſequence, 
that we inquire, by whom ſuſpected Per- 
ſons may be accuſed. It muſt therefore be 
known, that an Accuſation of this fort is 
of a public Nature, and open to all, For 
by a Reſcript of the Emperor Severus, and 
Antoninus, even Women are admitted to 
be Accuſers; yet fuch only, as are induced 
to it by their Duty, or by their Relation 
79 
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to the Minor : Thus a Mother, a Nurſe, 


or a Grandmether may become Accuſors, 
and alſo a Sifter, But the Praetor can 
at Dijcretion admit any Woman, who act- 
ing with a becoming Modeſty, but 1mpa- 
tient of Wrongs offered to Pupils, appears 
to have no other Motive, than to reheve 
the Injured. 


An Pubes, vel Impubes. 


$ IV. Impuberes non poſſunt 
Tutores ſuos ſuſpectos poſtulare : 
Puberes autem Curatores ſuos ex 
Concilio neceſſariorum ſuſpectos 
poſſunt arguere; et ita Divus Se- 
verus, et Antoninus reſcripſerunt. 


§ 4. No Pupil can bring an Accuſa- 
tion of Suſpicion againſt his Tutor : But 
Adults, by the Reſeript of Severus, and 
Antoninus, are permitted, when they act 
by Advice of Perſons related to them, to 
accuſe their Curators, 


K k 2 Qui 
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Qui dicatur ſiiſpectils. 


$ V. Suſpectus autem eſt, qui 
non ex hide Tutelam gerit, licet 
ſolvendo fit, ut Julianus quoque 
ſcripſit. Sed et antea quam in- 
cipiat Tutelam gerere Tutor, 
poſſe eum quaſi ſuſpectum remo- 
veri, idem Julianus ſcripſit; et 
ſecundum eum Conſtitutum eſt. 


§ 5. Any Tutor, who does not faith- 
fully execute his Truſt, let his Circum- 
flances be ever fo ſufficient to anſwer Da- 
mages, may, according to Julian, be pro- 
nounced ſuſpeeted. And it is alſo the Opi- 
nion of the ſame Julian, (which Opinion 
is adhered to in our Conſtitutions) that a 
Tutor may be removed from his Office, as 


fuſpected, even 1 he has begun to exe- 
cute it. 


De 
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De Effe&u Remotionis. 


$ VI. Suſpectus autem remo- 
tus, ſi quidem ob Dolum, famo- 
ſus eſt: ſi ob Culpam, non ae- 
que. 


S 0. When any Perſon is removed, upon 
Suſpicion, Fit is Fraud, he is ſtigma- 
tized with Infamy; but, if of Neglect 


only, he does not become infamous. 


De Effectu Accuſationis. 


$ VII. Si quis autem ſuſpectus 
poſtulatur, quoad Cognitio finia- 
tur, interdicitur ei Adminiſtratio, 
ut Papiniano viſum eſt. 


§ 7. 1f any Tutor is accuſed upon Suſ- 
picion, his Adminiſtration, according to 
Papinian, is ſuſpended, whilſt the Accuſa- 


tion is under Cogniſance. 


Quibus 
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RQuibus Modis Cognitio finitur. 


$ VIII. Sed ſi ſuſpecti Cogni- 
tio ſuſcepta fuerit, poſteaque Tu- 
tor, vel Curator deceſſerit, extin- 
guitur ſuſpecti Cognitio. 


§ 8. If a ſuſpefted Tutor or Curator 
ſhould die, pending the Accuſation, then 
would the Cogniſance of it be extinguiſhed. 


Tutor Copiam ſui non Faciat. 


$ IX. Si quis Tutor Copiam 
ſui non faciat, ut Alimenta Pu- 
pillodecernantur, caveturEpiſtola 
Divorum Severi, et Antonini, ut 
in Poſſeſſionem bonorum ejus 
Pupillus mittatur, et quae mora 
deteriora futura ſunt, dato Cura- 
tore, Diſtrahi jubentur : Ergo ut 
ſuſpectus removeri poterit, qui 
non praeſtat Alimenta, 


989. f 
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$9. FV a Tutor fails to oppear, with 
an Intent to defer the Appointment of an 
Allowance for the Maintenance of his 
Pufil, it is provided by the Conſtitution of 
Severus, and Antoninus, That the Pupil 
ſhall be put into the Poſſe;jion of bis Tutor”s 
Effects, and that, a Curator being ap- 
pointed, ſuch Things, as vill be impaired 
by Delay, may be immediately made Sale 
of : And therefore any Tutor, who by ab- 
ſenting himſelf unpedes the Grant of an 
Allowance to his Pupil, may be removed, 


as ſuſpeFFed. 


Si neget Hlimenta decern poſſe, 
vel Tutelam redemertt. 


SX. Sed ſi quis praeſens negat 
propter Inopiam Alimenta poſſe 
dicerni, ſi hoc per Mendacium 
dicat, remittendum eum eſſe ad 
Praefectuni Urbis puniendum, 
placuit: Sicut ille remittitur, qui 
data 


( 250 ) 
data Pecunia Miniſterium Tute- 
lae acquiſiverit, vel redemerit. 


, § 10. But if a Tutor makes a perſonal 
Appearance, and falſely avers, that the 
Effects of his Pupil are inſufficient for an 
Allowance, ſuch Tutor fhall be remitted 
to the Prefeft of the City, and puniſhed 
by him in the ſame Manner, as he who 
bath acquired a Tutelage by Bribery. 


De Liberto fraudulenter admi- 
niftrante. 


F 11. Libertus quoque, $1 frau- 
dulenter Tutelam Filiorum, vel 
Nepotum Patroni geſſiſſe probe- 
tur, ad Praefectum Urbi remit- 
titur puniendus. 


$11. Alſo a Freedman, who is proved 
to have fraudulently adminiſtered the Tu- 
telage of the Son, or Grandſon of his Pa- 


Fron 
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tron, muſt be remitted to the Prafett to 
be condignly puniſhed, 


Si ſuſpetus ſatis offerat, et quis 


dicatur ſuſpeftus. 


$ 12. Noviſſime autem ſcien- 
dum eſt, eos, qui fraudulenter 


Tutelam adminiſtrant, etiamſi 


ſatis offerant, removendos eſſe a 
Tutela ; quia fatisdatio Tutoris 
Propoſitum malevolum non mu- 
tat, ſed diutius graſſandi in Re 
familiari Facultatem praeſtat. 
Suſpectum etiam cum putamus, 
qui Moribus talis eſt, ut ſuſpectus 
fit. Enimvero Tutor, vel Cu- 
rator, quamvis Pauper ſit, Fide- 
lis tamen, et diligens, removen- 


dus non eſt, quaſi ſuſpectus. 


8 12, IL is laſtly to be obſerved, that 
they, who unfaithfully adminiſter their 
Truſt, muſt be immediately removed from 

Ll it, 
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it, altho' they tender a ſuſficient Caution. 
For the Act of giving Caution alters not 
the malevolent Purpoſe of the Tutor, but 
procures him a longer Time for the Conti- 
nuance of his Depredations. We alſo deem 
every Man ſulſpected, whoſe Immoral ties 
give Cauſe for it : But a Tutor, or Cura- 
tor, who, altho' poor, is yet fai thful and 
diligent, can by no Means be removed, as 


.a ſuſpefted Perſon, merely on Account of 
Poverty. | 


The End of . 
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For multuum read mutuum. p. 22. 
naturali 


naturalia. p. 34. 
permiſimus. p. 106. 
adoptionum — adoptivum. p. 117. 


permiſſimus 


